
Notice of Request for Proposals

Construction Services
RFP No. 514

Notice is hereby given that OFL-Baldwin Park, Inc. (hereinafter referred to as “OFL-BP”) is requesting
proposals for a provider of Construction services (hereinafter referred to as “Proposer[s]”) to assist with
OFL-BP’s operation of its charter school programs in Los Angeles County, California.

Proposers should not construe from this notice that OFL-BP intends to enter into a contract with the Proposer
unless, in the opinion of OFL-BP, it is in the best interest of OFL-BP to do so. OFL-BP reserves the right to
negotiate final contractual terms with the successful Proposer.

The Request for Proposal (RFP) documents are available at
OFL-BP’s website at https://OFL-BP.org/notices/rfp/.

To request the RFP documents by e-mail or postal mail, please contact:

Brooke Bern, Assistant Principal of Instructional Operations
1301 E. Rosecrans Avenue Suite 105 Compton, CA 90221

bbern@oflschools.org

OFL-BP will record and provide answers on a rolling basis to any questions or requests for clarifying
information about the RFP received during the question and answer period.

OFL-BP will hold an Optional Tour of facilities on
Thursday, August 12, 2021

Location: 2001 N. Long Beach Blvd, Compton, CA 90221
All potential Proposers are encouraged to attend before submitting a proposal.
Potential Proposers interested in attending should confirm with Brooke Bern

Proposers must submit written proposals via email or in a sealed package labeled:

“Proposal – Construction Services [RFP No. 514]”
Addressed to:
Brooke Bern

OFL-Baldwin Park, Inc.
1301 E. Rosecrans Avenue Suite 105

Compton, CA 90221
bbern@oflschools.org

OFL-BP will accept all proposals received via email and physical mail on or before Tuesday, August 24, 2021.
OFL-BP will not accept proposals that are received after the deadline.

OFL-BP reserves the right to reject any or all proposals, and to waive any errors or corrections in a proposal or
in the proposal process. OFL-BP will award the contract based on a review and analysis of the proposals that
determines which proposal best meets the needs of OFL-BP. Following the review and analysis of all responsive
proposals, OFL-BP staff will make a recommendation to the OFL-BP Board of Directors at a duly noticed
board meeting.
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REQUEST FOR PROPOSAL
for

Construction Services

RFP No. 514
Construction Services

by

OFL-Baldwin Park, Inc.

ADDRESS ALL PROPOSALS TO:

Brooke Bern
OFL-Baldwin Park, Inc.

1301 E. Rosecrans Avenue Suite 105 Compton, CA 90221
bbern@oflschools.org
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Introduction/Purpose of Solicitation

The purpose of this Request for Proposal (RFP) is to enter into a contract with a provider of Construction
services (collectively referred to herein as “Service Provider”) that will provide OFL-Baldwin Park, Inc.
(hereinafter referred to as “OFL-BP”) with assistance in the build out of their new location at 2001 N. Long
Beach Blvd, Compton, CA 90221. The Service Provider will provide services to OFL-BP as described in the
Scope of Work. Through this RFP, OFL-BP seeks to promote maximum open and free competition consistent
with applicable federal and state laws and standards. Outlined below are examples of basic competitive bidding
standards OFL-BP will use in the issuance of this RFP:

● OFL-BP is soliciting competitive proposals in order to secure public objectives in the most effective
manner and avoid the possibilities of fraud, collusion, etc.

● OFL-BP released this RFP to benefit OFL-BP and not the Proposers.

● Fulfillment of RFP specifications is based on full and fair competition and acceptance by OFL-BP of the
Proposer who meets OFL-BP’s requirements, as determined by OFL-BP when evaluating proposals
based on the criteria contained in the RFP.

● The RFP provides a basis for full and fair competition among Proposers to a common standard, free of
restrictions that tend to stifle competition.

The above four points are for illustrative purposes only.

To respond to this RFP, interested Service Providers must present evidence of experience, ability, and financial
standing necessary to meet the requirements stated in this RFP. OFL-BP will measure this evidence by scoring
the proposals, using a point system that will rank each proposal from highest to lowest, to determine which
proposals they will consider for the award of a contract.

Respondents are instructed to carefully review OFL-BP’s construction documents, which include an approved
full set of approved architectural plans, a copy of the building and safety permit and a copy of the mechanical,
electrical and plumbing permit, may be downloaded at https://ofl-bp.org/notices/rfp/.Construction Documents
have been prepared by Edwin Mohabir Architects.

To be competitive in this solicitation, the Proposer must:

● Carefully read the entire RFP, attachments, exhibit, Construction Document Package, and OFL-BP
responses to questions before submitting a proposal.

● Ask appropriate questions or request clarification before the deadline in the RFP.

● Submit all required responses by the required deadlines.

● Follow all instructions and requirements of the RFP thoroughly and appropriately.

If a Proposer discovers any ambiguity, conflict, discrepancy, omission, or other errors in this RFP, the Proposer
shall immediately notify OFL-BP of the error in writing and request clarification or a modification of the RFP.
If the Proposer fails to notify OFL-BP of the error prior to the date for submission of proposals, and is awarded
the contract, the Proposer shall not be entitled to additional compensation or time by reason of the error or its
later correction.
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Background

OFL-BP proudly serves more than 3,700 students and their families at its 13 sites.  OFL-BP
is a year-round public charter school that serves 7th grade to 12th grade students, who range in age from 14 to 24
years old.

At OFL-BP our mission is to create an educational choice for all students. Our staff connects with students to
empower and inspire them to achieve their goals and make their dreams a reality. Our students enroll with us to
meet various unique needs. Some students enroll to accelerate their progress toward their high school diploma
so that they are able to graduate sooner than they might in traditional school. Others are falling behind in a
traditional setting and are seeking academic recovery. Additionally, some students attend OFL-BP to eliminate
some of the stressors associated with larger class sizes, increased student population and intimidating social
demands of traditional high school settings. Our school offers both independent study courses and small group
Instruction. Independent studies provides students with the space to work at their own pace and develop a
heightened sense of accountability. Our small group instruction courses offer a classroom setting with fewer
students than a traditional school, in order to maximize support for access to rigorous common core content. In
our blended model of independent studies and small group instruction students are encouraged to take
ownership of their education while still receiving the one on one support they need to successfully progress
toward earning a high school diploma.

Learning Center Locations
Los Angeles
Compton
1301 E Rosecrans Avenue
Los Angeles, CA 90221

Watts
638 E El Segundo Blvd
Los Angeles, CA 90061

Hawthorne
13613 Hawthorne Blvd
Hawthorne, CA 90250

Ramona
12731 Ramona Blvd
Irwindale, CA 91706

San Fernando Valley
Arleta
9700 Woodman Ave
Arleta, CA 91331

Encino
17953 Ventura Blvd.
Encino, CA 91316

Reseda
8911 Reseda Blvd.
Northridge, CA 91324

Simi Valley
2585 Cochran St
Simi Valley, CA 93065

Long Beach
Bellflower
10058 Rosecrans Blvd
Bellflower, CA 90706

Bixby
3501 Atlantic Ave
Long Beach, CA 90807

Wilson
3850 E. Anaheim Street
Long Beach, CA 90804

Signal Hill
400 E. Willow St
Long Beach, CA 90806

North Long Beach
6608 Cherry Avenue
Long Beach, CA 90805
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Scope of Work

I. Site Construction Project
a. Pre-construction - Planning with school leaders, architect, city officials, and related departments

in preparation for project
i. Preparation of Cost Estimates based on Construction Documents Package provided

ii. Secure sub-contractors
iii. Coordinate with school leaders
iv. Coordinate work schedule with landlord and landlord subcontractors

b. Construction - Responsible for the entirety of the construction project, including but not limited
to, framing, drywall, registers and thermostats, electrical, plumbing, painting, flooring, T-bar
ceiling installation, fire and life safety requirements with the exception of fire sprinklers, and any
other work required.

i. Manage subcontractors work to ensure the fulfillment of contractual obligations
ii. Maintain a project calendar and communicate critical deadlines to appropriate staff and

client committees
iii. Organize and coordinate all development scheduling and operations; Execute any

necessary action required to remain on schedule with all operations
iv. Conduct field site safety and quality assurance inspections. Evaluate and prepare

observation and field project progress and status reports. Report any and all deficiencies,
expressed in writing with photographs. Submit said reports to the Architect and MEP
Engineer of record

v. Ensure ADA compliance at interior and exterior
vi. Eliminate all construction waste and materials, while complying with any and all local

and state recycling requirements
vii. Provide school with proper occupancy required for school opening at project completion

viii. Provide solutions to  problems that arise
ix. Ensure projects are completed within designated parameters
x. Adhere to local, state and federal regulations as applicable

xi. Shift workload based on client's priority demands
c. Finishing - Providing move-in ready site.

i. Install shades/blinds as directed
ii. Coordinate installation of signage

iii. Walkthrough with Principal or designated official
II. Additional Requirements

a. General Contractors must provide proof of an active B license.
b. Be experienced in Title-24, and provide contact references.
c. Provide evidence of Insurance:  General Liability, Workers Compensation, and

Errors/Omissions (professional liability) coverages required.
d. Include workmanship and warranty information in your response.
e. Include workmanship and warranty information in your response.
f. The City of Compton requires that construction waste is disposed of using Republic Services
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Schedule of Events
for

RFP No. 514

● Release of RFP Tuesday, August 3, 2021
● Optional Tour Thursday, August 12, 2021
● Proposer Question Submission Deadline Tuesday, August 17, 2021
● Deadline for Submission of Proposal Tuesday, August 24, 2021
● Proposals Evaluated Wednesday, August 25, 2021
● Anticipated Contract Award Date On or about Friday, August 27, 2021
● Board Meeting – Proposal Approval On or about Monday, September 20, 2021

OFL-BP will make every effort to adhere to the schedule. However, OFL-BP’s management reserves the
right to amend the schedule, as necessary, and will post a notice of said amendment at
https://OFL-BP.org/notices/rfp/.
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General Instructions for Proposers

1. Prepare proposals simply and economically. Provide a straightforward concise description of the
Proposer’s capability to satisfy OFL-BP’s requirements. Emphasis should be placed on completeness
and clarity of content.

2. Submit proposals for the performance of all or part of the services described within this RFP.

3. OFL-BP may reject a proposal if the proposal is conditional or incomplete, deemed non responsive, or if
it contains any alterations of form or other irregularities of any kind. OFL-BP may reject any or all
proposals or waive any immaterial deviation in a proposal. OFL-BP’s waiver of an immaterial deviation
shall in no way modify the RFP document or excuse the Proposer from full compliance with all other
requirements if awarded the contract.

4. Proposers are responsible for the costs of developing proposals, and shall not charge OFL-BP for any
preparation costs.

5. Proposers may modify their proposal after submission by withdrawing the original proposal and
resubmitting a new proposal prior to the submission deadline.

6. Proposers may withdraw their proposal by submitting a written withdrawal request to OFL-BP, signed
by the Proposer or their authorized agent, through the contact person named on page 2 of this RFP.
Thereafter, a Proposer may submit a new proposal prior to the proposal submission deadline. Proposers
may not withdraw their proposal without cause after the proposal submission deadline.

7. OFL-BP may modify the RFP prior to the date given for submission of proposals by posting an
addendum on https://OFL-BP.org/notices/rfp. OFL-BP will notify Proposers so they can obtain any
addenda from OFL-BP’s website, or request it by email, postal mail, or fax.

8. OFL-BP reserves the right to reject all proposals for any reason and at OFL-BP’s discretion. OFL-BP is
not required to award a contract.

9. Any proposals and resulting contract(s) will be public documents reviewed by the OFL-BP Board of
Directors at a public meeting.  Proposers understand that such documents will not be kept confidential.

10. OFL-BP will not consider more than one proposal from an individual, firm, partnership, corporation, or
association under the same or different names. Reasonable grounds for believing that any Proposer has
submitted more than one proposal for work contemplated herein will cause OFL-BP to reject all
proposals submitted by the Proposer. If there is reason to believe that collusion exists among the
Proposers, OFL-BP will not consider any of the participants of such collusion in this or future
solicitations.

11. OFL-BP will not consider a joint proposal submitted by two or more entities.

12. Additional charges for regular or express delivery, parcel post, packing, cartage, insurance, license fees,
permits, or for any other purpose shall be included (and separately identified) in the proposal.

13. All proposals shall include the forms in the Attachments Checklist (Attachment B)to this RFP, but
Proposers may also include an alternative fee proposal form that better suits the type of services and
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pricing structure. Proposers may copy these forms. A proposal is considered responsive if it follows the
required format, includes the forms in the Attachments Checklist (Attachment B), and meets all
deadlines and other requirements outlined in this RFP.

14. OFL-BP shall not accept proposals after the submission deadline specified in the RFP and shall return
the unopened late proposals to the respective Proposers.

15. Proposers are responsible for examining the entire RFP package, seeking clarification for any item or
requirement that may not be clear to them, and checking all responses in their proposal for accuracy
before submitting it.

16. Proposers may submit their questions regarding the information presented in this RFP to Brooke Bern in
writing by postal mail at 1301 E. Rosecrans Avenue Suite 105 Compton, CA 90221 or e-mail at
bbern@oflschools.org, no later than 5pm on the date set forth above. OFL-BP will answer all questions
received by the deadline in writing without exposing the query source. This will be the sole process for
asking and answering questions regarding this RFP. Proposers may not contact OFL-BP employees
directly to ask questions.

17. OFL-BP representatives reserve the right to inspect a Proposer’s operations prior to any award of a
contract.

18. OFL-BP intends to use the Standard Abbreviated Form of Agreement Between Owner and Contractor
(Attachment H). However, OFL-BP reserves the right to negotiate the final terms and conditions of the
contract, which may differ from those contained in the proposal or in Attachment H, provided OFL-BP
considers such negotiation to be in its best interest. OFL-BP may award the full contract to any one
Proposer, or may choose to split up the contract between multiple Proposers if in OFL-BP’s best interest.

19. At OFL-BP’s election, OFL-BP may require performance and payment bonds in connection with the
contract. Proposers are required to include with their bid the cost to provide performance and payment
bonds each in the amount of 100% of the Proposer’s total bid price.

20. Interested Proposers are invited to inspect OFL-BP’s premises prior to submitting a proposal in order to
determine all requirements associated with the proposed contract. The inspection of premises will occur
during the Optional Tour.

21. Proposers shall submit one paper copy and one copy in digital format (e.g., email, CD, DVD, or flash
drive.).

a. The paper copy must contain the original signature of the individual(s) authorized to bind the
Proposer contractually and be labeled “Master Copy.”

b. The Proposer must ensure the digital copy is complete and inclusive of all materials contained in
the paper copy, including any required signatures. If there is an inconsistency between the paper
and digital copies, the paper copy will take precedence.

c. The sealed proposal envelopes must be marked legibly with OFL-BP’s RFP number and title,
and OFL-BP’s name and address, as shown in the following example:
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Proposal—Construction Services [RFP No. 514]
[Service Provider Name Submitting RFP]

for
OFL-Baldwin Park, Inc.

Submitted to:
Brooke Bern

1301 E. Rosecrans Avenue Suite 105 Compton, CA 90221
bbern@oflschools.org
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Proposal Requirements

To be eligible for evaluation, a proposal must adhere strictly to the format set forth below; failure to do so may
result in disqualification. Proposers must complete, label, and separate each section, and number all pages. The
content and sequence of the proposal will be as follows:

Section Title

1. Cover Letter
2. Table of Contents
3. Attachments Checklist
4. Minimum Qualifications
5. Proposal Questionnaire
6. Proposer References
7. Authorization Agreement.
8. Fee Proposal

1. Cover Letter

Only the individual(s) authorized to bind the Proposer contractually may sign the cover letter, which
shall be a part of the proposal package. OFL-BP may reject the proposal if the Proposer fails to include
the following required information:

● Name and address of responding company
● Organizational structure of the responding company (e.g., corporation, partnership, etc.)
● Proposer’s Federal Employee Identification Number and Corporate Identification Number, if

applicable
● Name, title, phone number, fax number, and e-mail address of the representative who will be

designated as the primary liaison to OFL-BP
● Name, title, phone number, and e-mail address of the representative(s) authorized to bind the

Proposer in a contract if different from the primary liaison
● A statement expressing the Proposer’s willingness to perform the services described in this RFP
● A statement expressing the Proposer’s ability to perform the services required in the Scope of

Work, including availability of staff and other required resources to meet all deliverables as
described in this RFP

● A statement regarding the Proposer’s proprietary information; if applicable, the Proposer must
clearly mark in the upper right hand corner those pages to be considered proprietary (Note: the
Proposer cannot consider the entire proposal to be proprietary; marking the proposal as
proprietary does not mean that OFL-BP can keep it confidential, as OFL-BP must comply with
the California Public Records Act)

● The following certification: By signing this cover letter, I (we) certify that the information
contained in this proposal is accurate and that all attachments required to be submitted as part of
the proposal are certified to be true and binding upon our company.
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2. Table of Contents

Immediately following the cover letter, include a comprehensive Table of Contents that lists all
submitted proposal sections, subsections, attachments, and materials.

3. Attachments Checklist

The Proposer shall include all documents identified in the Attachments Checklist (Attachment B).
OFL-BP may reject proposals that do not include the proper required attachments.

4. Minimum Qualifications

OFL-BP will only consider Proposers that meet all minimum qualifications (as listed on Attachment
C).

5. Proposal Questionnaire

The Proposal Questionnaire (Attachment D) is intended to provide OFL-BP with specific information
concerning the Proposer’s capability to provide services as described in this RFP. Proposers should limit
their responses to the number of pages noted in the questionnaire and answer each question in the same
order.

6. Proposer References

Proposers must provide two references on the Proposer References form (Attachment E). OFL-BP
reserves the right to contact any of the references listed, and retains the right to conduct reference checks
with individuals and entities beyond those listed.

7. Authorization Agreement

The Proposer or their authorized representative must sign the Authorization Agreement (Attachment F)
and return it with the proposal package.

8. Fee Proposal

The Proposer must complete the Fee Proposal (Attachment G) and return it with the proposal package.
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Evaluation of Proposals

Proposals will be opened on or after the date specified in the Schedule of Events. During the evaluation process,
OFL-BP may ask Proposers to clarify information in the proposals, but Proposers may not change their
proposals.

An error in the proposal may cause OFL-BP to reject that proposal; however, OFL-BP may, at its sole
discretion, retain the proposal and make certain corrections. When determining if a correction will be made,
OFL-BP will consider the conformance of the proposal to the format and content required by the RFP and that
the Proposer's intent is clearly established based on review of the whole proposal.

OFL-BP will open proposals to determine if they contain all the required information in accordance with this
RFP. OFL-BP will evaluate qualifying proposals using the following criteria:

CRITERIA MAXIMUM POINTS

Administrative Requirements: did the Proposer include all required
information in accordance with the General Instructions and
Proposal Requirements?

5

Did the Proposer demonstrate experience with and an
understanding of the Construction Services requested and
demonstrate the capability to perform the job? This includes
measurement of performance record, years in the industry, relevant
experience, other schools served, client retention and satisfaction,
and references?

10

Based on the Proposal Questionnaire responses and the Cover
Letter, did the Proposer demonstrate a complete understanding of
OFL-BP’s service requirements, as described in the RFP and the
Scope of Work?

10

Cost 25
TOTAL POINTS 50

OFL-BP will score and rank selected proposals by assigning a score between zero and the maximum score to
each proposal criterion. OFL-BP will recommend awarding the contract to the Proposer with the highest total
proposal score.
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Attachments

Attachment A
Optional Tour

The Optional Tour will include an escorted tour in compliance with restrictions set forth in Governor Newsom’s
Executive Orders and relevant orders of the Health Officer of the County Of Los Angeles regarding COVID-19.

● The tour schedule includes the sites listed below.

● Prospective Proposers may not contact any sites or employees outside of the scheduled visit.

OPTIONAL TOUR SCHEDULE
Thursday, August 12, 2021

Location: 2001 N. Long Beach Blvd, Compton, CA 90221
Potential Proposers interested in attending should confirm with Brooke Bern

OFL-BP thanks all Proposers for abiding by our request to keep the disruption caused by the visit to a
minimum.
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Attachment B

Attachments Checklist

__________________________________
Proposer Company Name

Please complete this checklist to confirm that the items listed below have been included in your proposal. Place
a checkmark or “x” next to each item submitted to OFL-BP. For your proposal to be considered, all required
attachments must be returned, including this checklist. Submit one copy of your proposal in a sealed package.

Section Title

_____ 1 Cover Letter

_____ 2 Table of Contents

_____ 3 Attachments Checklist

_____ 4 Minimum Qualifications

_____ 5 Proposal Questionnaire

_____ 6 Proposer References

_____ 7 Authorization Agreement

_____ 8 Fee Proposal
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Attachment C

Minimum Qualifications

A Proposer must meet all of the following minimum qualifications to OFL-BP’s satisfaction to be given further
consideration. Failure to satisfy any of the minimum qualifications may result in the immediate rejection of the
proposal.

As of June 20, 2020, both the Proposer’s company and its key personnel meet all of the following minimum
qualifications:

1. The Proposer has at least three years of experience with providing Construction services.

Yes _____      No _____

2. The Proposer has professional references that demonstrate and evidence the ability to perform the
required services.

Yes _____       No _____

3. The Proposer is licensed to do business in the state of California.

Yes ______ No ______

4. The Proposer has knowledge and experience working with commercial retail spaces.

Yes ______ No ______
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Attachment D

Proposal Questionnaire

This proposal questionnaire is intended to provide OFL-BP with specific information concerning the Proposer’s
capability to provide services as described in the RFP. Please be as concise as possible and limit your responses
to no more than two pages per question, unless instructed otherwise. Type each question in the same
order as listed in the questionnaire.

1. Provide a general description of your company’s qualifications and experience relevant to the minimum
qualifications in Attachment C, along with any necessary substantiating information. Limit your responses
to information about your company’s capabilities.

2. Provide a statement indicating the year your company was founded; what the primary business(es) of the
company is(are); the length of time the company has been providing Construction services as described
in this RFP. In addition, provide the duration and extent of experience the company has with providing any
similar services.

3. Provide a general description of your company’s experience with educational facilities.

4. Provide a general description of how your company will be able to provide the experience, ability, and
financial standing necessary to meet the requirements set forth in this RFP.

5. Provide a complete list of organizations or schools that have discontinued or terminated your company’s
services in the last five years and the reason(s) why.

6. Provide an organization chart for your company, a description of the lines of communication, and the
responsibilities at each company level.

7. Provide a complete balance sheet or annual report (verified by a certified public accountant) for the last
three years of operation.

8. Provide a recommended transition plan that describes the steps the Proposer will take to begin providing
the services described in this RFP.
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Attachment E

Proposer References

List at least two references to which the Proposer has provided Construction services within the past five
year(s).

Failure to complete and return this Attachment will cause your proposal to be rejected.

Reference 1

Name of Reference

Street Address

City State Zip Code

Contact Person Contact Title Contact Phone Number

Brief Description of Services Provided

Dates of Service

Reference 2

Name of Reference

Street Address

City State Zip Code

Contact Person Contact Title Contact Phone Number

Brief Description of Services Provided

Dates of Service

Reference 3 (optional)

Name of Reference

Street Address

City State Zip Code

Contact Person Contact Title Contact Phone Number

Brief Description of Services Provided

Dates of Service
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Attachment F

Authorization Agreement

Request for Proposal for Construction Services
RFP No. 514

We, [Enter Company Name], by our signature on this document certify the following:

1. That we will operate in accordance with all applicable California state and federal laws and regulations.

2. That the terms, conditions, warranties, and representations made within this RFP and our proposal shall be
binding upon us and shall be considered a part of the contract as if incorporated therein.

3. That the proposal submitted is a firm and irrevocable offer good for one year.

4. That we have made examinations and verifications, and are fully conversant with all conditions under which
services are to be performed for OFL-BP.

5. That negligence in the preparation or presentation of, errors in, or omissions from proposals shall not relieve
us from fulfillment of any and all obligations and requirements in the resulting contract.

Company Name: __________________________________________________

Address: ______________________________________________________

City: _________________ State: ____ Zip: ________

E–mail Address: _________________________________________________

Web Site Address: _______________________________________________

Name of Authorized Representative: _________________________________

Title of Authorized Representative:  _________________________________

_____________________________________________________________
Signature of Authorized Representative

Date Signed: ___________________________________________________
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Attachment G

Fee Proposal

COST BREAKDOWN
Proposer Instructions

� Provide a breakdown of all costs included in the fixed price, including personnel costs

� Clearly identify all costs

� May provide information in preferred formatting as long as all information below is included

Item # Description of Services Annual Cost
1. $
2. $
3. $
4. $
5. $
6. $
7. $
8. $

GRAND TOTAL
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Attachment H

Abbreviated Form of Agreement Between Owner and Contractor
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 AIA
®

 Document A104TM – 2017 

Standard Abbreviated Form of Agreement Between Owner and 

Contractor 

 

AIA Document A104™ – 2017 (formerly A107™ – 2007). Copyright © 1936, 1951, 1958, 1961, 1963, 1966, 1970, 1974, 1978, 1987, 1997, 2007 and 2017 

by The American Institute of Architects. All rights reserved. WARNING: This AIA®  Document is protected by U.S. Copyright Law and International 

Treaties. Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil and criminal penalties, 

and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 21:16:46 ET on 03/12/2020 under 

Order No.5971873435 which expires on 10/29/2020, and is not for resale. 

User Notes:  (877808484) 

 

1 

 

ADDITIONS AND DELETIONS: The 

author of this document has 

added information needed for 

its completion. The author 

may also have revised the 

text of the original AIA 

standard form. An Additions 

and Deletions Report that 

notes added information as 

well as revisions to the 

standard form text is 

available from the author and 

should be reviewed. 

This document has important 

legal consequences. 

Consultation with an 

attorney is encouraged with 

respect to its completion or 

modification. 

 

ELECTRONIC COPYING of any 

portion of this AIA®  Document to 

another electronic file is 

prohibited and constitutes a 

violation of copyright laws as 

set forth in the footer of this 

document. 

AGREEMENT made as of the «  » day of «» in the year «» 

(In words, indicate day, month and year.) 

 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

 

«OFL – Baldwin Park, Inc.» 

«» 

«» 

«  » 

 

and the Contractor: 

(Name, legal status, address and other information) 

 

«» 

«» 

«» 

«  » 

 

for the following Project: 

(Name, location and detailed description) 

 

« 

 » 

«  » 

 

The Architect: 

(Name, legal status, address and other information) 

 

« » 

« 

» 

  » 

 

The Owner, either directly or by and through its designated representative(s), may 

perform the duties and exercise the rights of Architect in administration of the Contract, 

the Project and the Work, as provided in the Contract Documents, including without 

limitation review and acceptance or rejection of Work, processing of applications for 

payment (progress and final), changes in the Work, Change Orders, and all acts and 

activities related thereto.  Whenever and wherever Owner performs such duties and 

exercises such rights the term “Owner” shall be deemed to be substituted for the term 

“Architect” wherever it appears in the Contract Documents.  Notwithstanding the 

foregoing, Owner is not a licensed design professional and shall not be required to 

perform any services for which an architect’s license is required. 

 

The Owner and Contractor agree as follows. 
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EXHIBIT A   DETERMINATION OF THE COST OF THE WORK 
 

ARTICLE 1   THE WORK OF THIS CONTRACT 
The Contractor shall execute the Work described in the Contract Documents, except as specifically indicated in the 

Contract Documents to be the responsibility of others. 

 

ARTICLE 2   DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION 
§ 2.1 The date of commencement of the Work shall be: 

(Check one of the following boxes.) 

 

[ «  » ] The date of this Agreement. 

 

[ « X » ] A date set forth in a notice to proceed issued by the Owner, which shall not be sooner than 10 days after 

the issuance of the building permit for the Work. 
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[ «  » ] Established as follows: 

(Insert a date or a means to determine the date of commencement of the Work.) 

 

«  » 

 

If a date of commencement of the Work is not selected, then the date of commencement shall be the date of this 

Agreement. 

 
§ 2.2 The Contract Time shall be measured from the date of commencement. 

 

§ 2.3 Substantial Completion  
§ 2.3.1 Subject to adjustments of the Contract Time as provided in the Contract Documents, the Contractor shall 

achieve Substantial Completion of the entire Work: 

(Check the appropriate box and complete the necessary information.) 

 

[ « X » ] Not later than «» ( «» ) calendar days from the date of commencement of the Work (the “Contract 

Time”). 

 

[ «  » ] By the following date: «  » 

 

§ 2.3.2 Subject to adjustments of the Contract Time as provided in the Contract Documents, if portions of the Work are 

to be completed prior to Substantial Completion of the entire Work, the Contractor shall achieve Substantial 

Completion of such portions by the following dates: 

 

Portion of Work Substantial Completion Date 
    

 

ARTICLE 3   CONTRACT SUM 
§ 3.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor’s performance of the 

Contract. The Contract Sum shall be one of the following: 

(Check the appropriate box.) 

 

[ « X » ] Stipulated Sum, in accordance with Section 3.2 below 

 

[ «  » ] Cost of the Work plus the Contractor’s Fee, in accordance with Section 3.3 below 

 

[ «  » ] Cost of the Work plus the Contractor’s Fee with a Guaranteed Maximum Price, in accordance with 

Section 3.4 below 

 

[Sections 3.3 and 3.4 are deleted as not applicable.] 

 
§ 3.2 The Stipulated Sum shall be «_______________________________ Dollars » ($ «_____________» ), subject 

to additions and deductions as provided in the Contract Documents. 

 

§ 3.2.1 The Stipulated Sum is based upon the following alternates, if any, which are described in the Contract 

Documents and are hereby accepted by the Owner: 

(State the numbers or other identification of accepted alternates. If the bidding or proposal documents permit the 

Owner to accept other alternates subsequent to the execution of this Agreement, attach a schedule of such other 

alternates showing the amount for each and the date when that amount expires.) 

 

«None  » 

 
§ 3.2.2 Unit prices, if any: 

(Identify the item and state the unit price and the quantity limitations, if any, to which the unit price will be applicable.) 
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Item Units and Limitations Price per Unit ($0.00) 
    

 

§ 3.2.3 Allowances, if any, included in the stipulated sum: 

(Identify each allowance.) 

 

Item Price 
    

 

ARTICLE 4   PAYMENT 
§ 4.1 Progress Payments 
§ 4.1.1 Based upon Applications for Payment submitted to the Owner by the Contractor, the Owner shall make 

progress payments on account of the Contract Sum to the Contractor as provided below and elsewhere in the Contract 

Documents.  Each Application for Payment shall be based on the most recent schedule of values, which shall allocate 

the entire Contract Sum among the various portions of the Work. The schedule of values shall be prepared in such 

form and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected 

to by the Owner or Architect, shall be used as a basis for reviewing the Contractor’s Applications for Payment.  In 

addition, each Application for Payment shall be accompanied by the following, all in form and substance satisfactory 

to the Owner and in compliance with the laws of the state of California: 

 

 (i) A current Sworn Statement from the Contractor setting forth all Subcontractors and any material suppliers with 

whom the Contractor has subcontracted, the amount of each such subcontract, the amount requested for any 

Subcontractor or material supplier in the application for payment and the amount to be paid to the Contractor from 

such progress payment, together with current, duly executed conditional lien releases from the Contractor and its 

Subcontractors and suppliers for the payment requested by the Contractor in the current Application for Payment. 

 

(ii) Commencing with the second (2nd) Application for Payment submitted by the Contractor, duly executed 

unconditional lien releases signed by Contractor and all Subcontractors, material suppliers and, where appropriate, 

lower tier subcontractors, establishing receipt of payment of all amounts requested on behalf of such entities in 

Contractor’s prior Application for Payment.  Such unconditional lien releases shall be provided by Contractor no later 

than 60 days after Contractor’s receipt of payment from Owner. 

 

(iii) A written report summarizing narratively the progress of the Work, along with photographs and a schedule setting 

forth in reasonable detail the Work to be performed in the next month, and any other evidence reasonably required by 

Owner to establish that the Work has progressed to the extent represented in Contractor’s Application for Payment. 

 

§ 4.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the 

month. 

 

§ 4.1.3 Provided that an Application for Payment is received by the Owner not later than the «last» day of a month, the 

Owner shall make payment of the certified amount to the Contractor not later than the «25th» day of the «following» 

month. If an Application for Payment is received by the Owner after the date fixed above, payment shall be made by 

the Owner not later than «thirty» ( «30» ) days after the Owner receives the Application for Payment. 

 

§ 4.1.4 For each progress payment made prior to Substantial Completion of the Work, the Owner may withhold 

retainage from the payment otherwise due as follows: 

(Insert a percentage or amount to be withheld as retainage from each Application for Payment and any terms for 

reduction of retainage during the course of the Work. The amount of retainage may be limited by governing law.) 

 

«Ten percent (10%) of the amount requested in each Application for Payment.  Retention shall be paid as provided in 

Section 4.2.» 

 

§ 4.1.5 Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated 

below, or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is located. 

(Insert rate of interest agreed upon, if any.) 

 

«5» % «Five percent per annum» 
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§ 4.2 Final Payment 
§ 4.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the 

Contractor when 

.1 the Contractor has fully performed the Contract except for the Contractor’s responsibility to correct 

Work as provided in Section 18.2, and to satisfy other requirements, if any, which extend beyond final 

payment;  

.2 Owner has inspected and approved the Work in accordance with Section 15.7.1; 

.3 Contractor has submitted duly executed Conditional Waivers and Releases upon Final Payment for 

itself and from each Subcontractor or supplier owed payment for materials or work on the Project, and 

Unconditional Waivers and Releases upon Final Payment from all other Subcontractors or suppliers or 

other persons or entities who have provided and been paid for labor, services, materials or equipment to 

the Project no later than 30 days after Contractor’s receipt of payment stating, without exception, that 

no payment is due; 

.4 Contractor has satisfied the requirements of Section 15.7, below; 

.5 Contractor has assigned all manufacturer’s warranties to Owner and provided Owner with a complete 

project close-out book, including operation and maintenance manuals, and 

.6 Contractor has delivered as-built Drawings to Owner.  

 

§ 4.2.2 The Owner’s final payment to the Contractor shall be made no later than 35 days after the satisfaction of the 

conditions in Section 4.2.1. 

 

ARTICLE 5   DISPUTE RESOLUTION 
§ 5.1 Binding Dispute Resolution 
For any claim subject to, but not resolved by, mediation pursuant to Section 21.5, the method of binding dispute 

resolution shall be as follows: 

(Check the appropriate box.) 

 

[ « X » ] Arbitration pursuant to Section 21.6 of this Agreement 

 

[ «  » ] Litigation in a court of competent jurisdiction 

 

[ «  » ] Other (Specify) 

 

«  » 

 

If the Owner and Contractor do not select a method of binding dispute resolution, or do not subsequently agree in 

writing to a binding dispute resolution method other than litigation, claims will be resolved in a court of competent 

jurisdiction. 

 

ARTICLE 6   ENUMERATION OF CONTRACT DOCUMENTS 
§ 6.1 The Contract Documents are defined in Article 7 and, except for Modifications issued after execution of this 

Agreement, are enumerated in the sections below. 

 

§ 6.1.1 The Agreement is this executed AIA Document A104™–2017, Standard Abbreviated Form of Agreement 

Between Owner and Contractor. 

 

§ 6.1.2 AIA Document E203™–2013, Building Information Modeling and Digital Data Exhibit, dated as indicated 

below:  Not Used 

§ 6.1.3 The Supplementary and other Conditions of the Contract:  

 

Document Title Date Pages 

      

 

§ 6.1.4 The Specifications: 

(Either list the Specifications here or refer to an exhibit attached to this Agreement.) 

 

«See Exhibit “D”» 
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Section Title Date Pages 

      

 

§ 6.1.5 The Drawings: 

(Either list the Drawings here or refer to an exhibit attached to this Agreement.) 

 

«See Exhibit “D”» 

 

Number Title Date 
     

 

§ 6.1.6 The Addenda, if any: 

 

Number Date Pages 
     

 

Portions of Addenda relating to bidding or proposal requirements are not part of the Contract Documents unless the 

bidding or proposal requirements are enumerated in this Article 6. 

 

§ 6.1.7 Additional documents, if any, forming part of the Contract Documents: 

.1 Other Exhibits: 

(Check all boxes that apply.) 

 

[ «  » ]  

 

[ «  » ] AIA Document E204™–2017, Sustainable Projects Exhibit, dated as indicated below: 

(Insert the date of the E204-2017 incorporated into this Agreement.) 

 

 «  » 

 

[ «  » ] The Sustainability Plan: 

 

Title Date Pages 
     

 

[ «  » ] Supplementary and other Conditions of the Contract: 

 

Document Title Date Pages 

      

 

.2 Other documents, if any, listed below: 

(List here any additional documents that are intended to form part of the Contract Documents.) 

 

«Exhibit “A”:  Schedule of Values/Contract Sum Breakdown [Provided by Contractor] 

Exhibit “B”:  Project Schedule [Provided by Contractor] 

Exhibit “C”:  Plan Sheet Index and List of Specifications [Provided by Owner] 

Exhibit “D”:  Insurance Requirements [Provided by Owner] 

 

ARTICLE 7   GENERAL PROVISIONS 
§ 7.1 The Contract Documents 
The Contract Documents are enumerated in Article 6 and consist of this Agreement (including, if applicable, 

Supplementary and other Conditions of the Contract), Drawings, Specifications, Addenda issued prior to the 

execution of this Agreement, other documents listed in this Agreement, and Modifications issued after execution of 

this Agreement. A Modification is (1) a written amendment to the Contract signed by both parties, (2) a Change Order, 

(3) a Construction Change Directive, or (4) a written order for a minor change in the Work issued by the Architect. The 

intent of the Contract Documents is to include all items necessary for the proper execution and completion of the Work 
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by the Contractor. The Contract Documents are complementary, and what is required by one shall be as binding as if 

required by all; performance by the Contractor shall be required to the extent consistent with the Contract Documents 

and reasonably inferable from them as being necessary to produce the indicated results. 

 

§ 7.2 The Contract 
The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated 

agreement between the parties hereto and supersedes prior negotiations, representations, or agreements, either written 

or oral. The Contract may be amended or modified only by a Modification. The Contract Documents shall not be 

construed to create a contractual relationship of any kind between any persons or entities other than the Owner and the 

Contractor. 

 

§ 7.3 The Work 
The term “Work” means the construction and services required by the Contract Documents, whether completed or 

partially completed, and includes all other labor, materials, equipment, and services provided or to be provided by the 

Contractor to fulfill the Contractor’s obligations. The Work may constitute the whole or a part of the Project. 

 

§ 7.4 Instruments of Service 
Instruments of Service are representations, in any medium of expression now known or later developed, of the tangible 

and intangible creative work performed by the Architect and the Architect’s consultants under their respective 

professional services agreements. Instruments of Service may include, without limitation, studies, surveys, models, 

sketches, drawings, specifications, and other similar materials. 

 

§ 7.5 Ownership and use of Drawings, Specifications and Other Instruments of Service 
§ 7.5.1 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective 

Instruments of Service, including the Drawings and Specifications, and will retain all common law, statutory and other 

reserved rights in their Instruments of Service, including copyrights, subject to any license granted to Owner. The 

Contractor, Subcontractors, Sub-subcontractors, and suppliers shall not own or claim a copyright in the Instruments of 

Service. Submittal or distribution to meet official regulatory requirements or for other purposes in connection with the 

Project is not to be construed as publication in derogation of the Architect’s or Architect’s consultants’ reserved rights. 

 

§ 7.5.2 The Contractor, Subcontractors, Sub-subcontractors and suppliers are authorized to use and reproduce the 

Instruments of Service provided to them, subject to the protocols established pursuant to Sections 7.6 and 7.7, solely 

and exclusively for execution of the Work. All copies made under this authorization shall bear the copyright notice, if 

any, shown on the Instruments of Service. The Contractor, Subcontractors, Sub-subcontractors, and suppliers may not 

use the Instruments of Service on other projects or for additions to this Project outside the scope of the Work without 

the specific written consent of the Owner, Architect and the Architect’s consultants. 

 

§ 7.6 Digital Data Use and Transmission 
The parties shall agree upon protocols governing the transmission and use of Instruments of Service or any other 

information or documentation in digital form. The parties will use AIA Document E203™–2013, Building 

Information Modeling and Digital Data Exhibit, to establish the protocols for the development, use, transmission, and 

exchange of digital data. 

 

§ 7.7 Building Information Models Use and Reliance – Not Used. 
 

§ 7.8 Severability 
The invalidity of any provision of the Contract Documents shall not invalidate the Contract or its remaining 

provisions. If it is determined that any provision of the Contract Documents violates any law, or is otherwise invalid or 

unenforceable, then that provision shall be revised to the extent necessary to make that provision legal and 

enforceable. In such case the Contract Documents shall be construed, to the fullest extent permitted by law, to give 

effect to the parties' intentions and purposes in executing the Contract. 

 

§ 7.9 Notice 
§ 7.9.1 Except as otherwise provided in Section 7.9.2, where the Contract Documents require one party to notify or 

give notice to the other party, such notice shall be provided in writing to the designated representative of the party to 

whom the notice is addressed and shall be deemed to have been duly served if delivered in person, by mail, by courier, 

by email, to the addresses listed in Sections 19.4 and 19.5. 
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§ 7.9.2 Notice of a Claim (as defined in Article 21) shall be provided in writing and shall be deemed to have been duly 

served only if delivered to the designated representative of the party to whom the notice is addressed by certified or 

registered mail, or by courier providing proof of delivery. 

 

§ 7.10 Relationship of the Parties 
Where the Contract is based on the Cost of the Work plus the Contractor’s Fee, with or without a Guaranteed 

Maximum Price, the Contractor accepts the relationship of trust and confidence established by this Agreement and 

covenants with the Owner to cooperate with the Architect and exercise the Contractor’s skill and judgment in 

furthering the interests of the Owner; to furnish efficient business administration and supervision; to furnish at all 

times an adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 

consistent with the Owner’s interests. The Owner agrees to furnish and approve, in a timely manner, information 

required by the Contractor and to make payments to the Contractor in accordance with the requirements of the 

Contract Documents. 

 

ARTICLE 8   OWNER 
§ 8.1 Information and Services Required of the Owner 
§ 8.1.1 Prior to commencement of the Work, at the written request by the Contractor, the Owner shall furnish to the 

Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations 

under the Contract. The Contractor shall have no obligation to commence the Work until the Owner provides such 

evidence. If commencement of the Work is delayed under this Section 8.1.1, the Contract Time shall be extended 

appropriately. 

 

§ 8.1.2 The Owner shall furnish all necessary surveys and a legal description of the site. 

 

§ 8.1.3 The Contractor shall be entitled to rely on the accuracy of information furnished by the Owner but shall 

exercise proper precautions relating to the safe performance of the Work. 

 

§ 8.1.4 Except for permits and fees that are the responsibility of the Contractor under the Contract Documents, 

including those required under Section 9.6.1, the Owner shall secure and pay for other necessary approvals, 

easements, assessments, and charges required for the construction, use, or occupancy of permanent structures or for 

permanent changes in existing facilities. 

 

§ 8.2 Owner’s Right to Stop the Work 
If the Contractor fails to correct Work which is not in accordance with the requirements of the Contract Documents, or 

repeatedly fails to carry out the Work in accordance with the Contract Documents, the Owner may issue a written 

order to the Contractor to stop the Work, or any portion thereof, until the cause for such order is eliminated; however, 

the right of the Owner to stop the Work shall not give rise to a duty on the part of the Owner to exercise this right for 

the benefit of the Contractor or any other person or entity. 

 

§ 8.3 Owner’s Right to Carry Out the Work 
If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents, and fails 

within a ten-day period after receipt of notice from the Owner to commence and continue correction of such default or 

neglect with diligence and promptness, the Owner may, without prejudice to any other remedies the Owner may have, 

correct such default or neglect and adjust payments to Contractor as reasonably necessary to reimburse the Owner for 

the reasonable cost of correcting such deficiencies, including the Owner’s expenses and compensation for the 

Architect’s additional services made necessary by such default, neglect, or failure. If the Contractor disagrees with the 

actions of the Owner or the Architect, or the amounts claimed as costs to the Owner, the Contractor may file a Claim 

pursuant to Article 21.   

 

ARTICLE 9   CONTRACTOR 
§ 9.1 Review of Contract Documents and Field Conditions by Contractor 
§ 9.1.1 Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, become 

generally familiar with local conditions under which the Work is to be performed and correlated personal observations 

with requirements of the Contract Documents. 

 

§ 9.1.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the 

Work, carefully study and compare the various Contract Documents relative to that portion of the Work, as well as the 

information furnished by the Owner pursuant to Section 8.1.2, shall take field measurements of any existing 



AIA Document A104™ – 2017 (formerly A107™ – 2007). Copyright © 1936, 1951, 1958, 1961, 1963, 1966, 1970, 1974, 1978, 1987, 1997, 2007 and 2017 

by The American Institute of Architects. All rights reserved. WARNING: This AIA®  Document is protected by U.S. Copyright Law and International 

Treaties. Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil and criminal penalties, 

and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 21:16:46 ET on 03/12/2020 under 

Order No.5971873435 which expires on 10/29/2020, and is not for resale. 

User Notes:  (877808484) 

 

9 

 

conditions related to that portion of the Work and shall observe any conditions at the site affecting it. These obligations 

are for the purpose of facilitating coordination and construction by the Contractor and are not for the purpose of 

discovering errors, omissions, or inconsistencies in the Contract Documents; however, the Contractor shall promptly 

report to the Owner and Architect any errors, inconsistencies, or omissions discovered by or made known to the 

Contractor as a request for information in such form as the Owner or Architect may require. It is recognized that the 

Contractor’s review is made in the Contractor’s capacity as a contractor and not as a licensed design professional 

unless otherwise specifically provided in the Contract Documents. 

 

§ 9.1.3 The Contractor is not required to ascertain that the Contract Documents are in accordance with applicable laws, 

statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities, but the Contractor shall 

promptly report to the Owner and Architect any nonconformity discovered by or made known to the Contractor as a 

request for information in such form as the Owner or Architect may require. 

 

§ 9.2 Supervision and Construction Procedures 
§ 9.2.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention. The 

Contractor shall be solely responsible for and have control over construction means, methods, techniques, sequences, 

and procedures, and for coordinating all portions of the Work under the Contract, unless the Contract Documents give 

other specific instructions concerning these matters.  

 

§ 9.2.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees, 

Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for or on 

behalf of the Contractor or any of its Subcontractors.  

 

§ 9.3 Labor and Materials 
§ 9.3.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, 

materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other 

facilities and services necessary for proper execution and completion of the Work whether temporary or permanent 

and whether or not incorporated or to be incorporated in the Work. 

 

§ 9.3.2 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other 

persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not skilled in 

tasks assigned to them.  

 

§ 9.3.3 The Contractor may make a substitution only with the consent of the Owner, after evaluation by the Architect 

and in accordance with a Modification. 

 

§ 9.4 Warranty 
In addition to any other warranties that may exist under the Contract or the laws of the state in which the Project is 

located, the Contractor warrants to the Owner that materials and equipment furnished under the Contract will be of 

good quality and new unless the Contract Documents require or permit otherwise. The Contractor further warrants that 

the Work will conform to the requirements of the Contract Documents, including approved shop drawings and 

submittals, and will be free from defects, except for those inherent in the quality of the Work the Contract Documents 

require or permit. Work, materials, or equipment not conforming to these requirements shall be considered defective. 

The Contractor’s warranty excludes remedy for damage or defect caused by misuse, abuse, and alterations to the Work 

not executed by the Contractor or its Subcontractors; improper or insufficient maintenance by the Owner or its tenants, 

successors or assigns; improper operation by the Owner or its tenants, successors or assigns; or normal wear and tear 

under normal usage. All other warranties required by the Contract Documents shall be issued in the name of the 

Owner, or shall be transferable to the Owner, and shall commence in accordance with Section 15.6.3. 

 

§ 9.5 Taxes 
The Contractor shall pay sales, consumer, use, and other similar taxes that are legally enacted when bids are received 

or negotiations concluded, whether or not yet effective or merely scheduled to go into effect. 

 

§ 9.6 Permits, Fees, Notices, and Compliance with Laws 
§ 9.6.1 Unless otherwise provided in the Contract Documents, the Owner shall pay for and the Contractor shall secure 

the building permit as well as other permits, fees, licenses, and inspections by government agencies necessary for 

proper execution and completion of the Work that are customarily secured after execution of the Contract and legally 

required at the time bids are received or negotiations concluded. 
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§ 9.6.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes, 

rules and regulations, and lawful orders of public authorities applicable to performance of the Work. If the Contractor 

performs Work knowing it to be contrary to applicable laws, statutes, ordinances, codes, rules and regulations, or 

lawful orders of public authorities, the Contractor shall assume appropriate responsibility for such Work and shall bear 

the costs attributable to correction. 

 

§ 9.7 Allowances 
The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. The Owner shall 

select materials and equipment under allowances with reasonable promptness. Allowance amounts shall include the 

costs to the Contractor of materials and equipment delivered at the site and all required taxes, less applicable trade 

discounts. Contractor’s costs for unloading and handling at the site, labor, installation, overhead, profit, and other 

expenses contemplated for stated allowance amounts shall be included in the Contract Sum but not in the allowance. 

 

§ 9.8 Contractor’s Construction Schedules 
§ 9.8.1 The Contractor, promptly after being awarded the Contract, shall submit for the Owner’s and Architect’s 

information a Contractor’s construction schedule for the Work (“Project Schedule”). The schedule shall not exceed 

time limits current under the Contract Documents, shall be revised at appropriate intervals as required by the 

conditions of the Work and Project, shall be related to the entire Project to the extent required by the Contract 

Documents, and shall provide for expeditious and practicable execution of the Work. 

 

§ 9.8.2 The Contractor shall perform the Work in general accordance with the most recent schedule submitted to the 

Owner and Architect.  

 

§ 9.9 Submittals 
§ 9.9.1 The Contractor shall review for compliance with the Contract Documents and submit to the Architect Shop 

Drawings, Product Data, Samples, and similar submittals required by the Contract Documents in coordination with the 

Contractor’s construction schedule and in such sequence as to allow the Architect reasonable time for review. By 

submitting Shop Drawings, Product Data, Samples, and similar submittals, the Contractor represents to the Owner and 

Architect that the Contractor has (1) reviewed and approved them; (2) determined and verified materials, field 

measurements, and field construction criteria related thereto, or will do so; (3) checked and coordinated the 

information contained within such submittals with the requirements of the Work and of the Contract Documents, and 

(4) clearly identified for the Owner and Architect any known deviations from the Contract Documents. The Work 

shall be in accordance with approved submittals.  

 

§ 9.9.2 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. 

 

§ 9.9.3 The Contractor shall not be required to provide professional services that constitute the practice of architecture 

or engineering unless such services are specifically required by the Contract Documents or unless the Contractor 

needs to provide such services in order to carry out the Contractor's own responsibilities. If professional design 

services or certifications by a design professional are specifically required, the Owner and the Architect will specify 

the performance and design criteria that such services must satisfy. The Contractor shall cause such services or 

certifications to be provided by an appropriately licensed design professional. If no criteria are specified, the design 

shall comply with applicable codes and ordinances. Each Party shall be entitled to rely upon the information provided 

by the other Party. The Architect will review and approve or take other appropriate action on submittals for the limited 

purpose of checking for conformance with information provided and the design concept expressed in the Contract 

Documents. The Architect’s review of Shop Drawings, Product Data, Samples, and similar submittals shall be for the 

limited purpose of checking for conformance with information given and the design concept expressed in the Contract 

Documents. In performing such review, the Architect will approve, or take other appropriate action upon, the 

Contractor’s Shop Drawings, Product Data, Samples, and similar submittals. 

 

§ 9.10 Use of Site 
The Contractor shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, codes, 

rules and regulations, lawful orders of public authorities, and the Contract Documents and shall not unreasonably 

encumber the site with materials or equipment. 
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§ 9.11 Cutting and Patching 
The Contractor shall be responsible for cutting, fitting, or patching required to complete the Work or to make its parts 

fit together properly. 

 

§ 9.12 Cleaning Up 
The Contractor shall keep the premises and surrounding area free from accumulation of waste materials and rubbish 

caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste materials, 

rubbish, the Contractor’s tools, construction equipment, machinery, and surplus material from and about the Project. 

 

§ 9.13 Access to Work 
The Contractor shall provide the Owner and Architect with access to the Work in preparation and progress wherever 

located. 

 

§ 9.14 Royalties, Patents and Copyrights 
The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for infringement of 

copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account thereof, but shall 

not be responsible for defense or loss when a particular design, process, or product of a particular manufacturer or 

manufacturers is required by the Contract Documents or where the copyright violations are contained in Drawings, 

Specifications or other documents prepared by the Owner or Architect. However, if an infringement of a copyright or 

patent is discovered by, or made known to, the Contractor, the Contractor shall be responsible for the loss unless the 

information is promptly furnished to the Architect. 

 

§ 9.15 Indemnification 
§ 9.15.1 To the fullest extent permitted by law, the Contractor shall defend, indemnify and hold harmless the Owner, 

the Owner’s construction lender (if any), and their respective agents, employees, officers, directors, members, parent 

companies, affiliates, insurers, lenders, successors and assigns (individually an “Indemnitee” and collectively 

“Indemnitees”) from and against third party claims, suits, actions, proceedings, demands, damages, liabilities, losses 

and expenses, including but not limited to attorneys’ fees (each a “Claim” and collectively “Claims”) arising out of or 

resulting from performance of the Work, provided that such claim, damage, loss, or expense is attributable to bodily 

injury, sickness, disease or death, or to injury to or destruction of tangible property (other than the Work itself), but 

only to the proportionate extent caused by (i) the negligent acts or omissions of the Contractor, a Subcontractor, 

anyone directly or indirectly employed by them, or anyone for whose acts they may be liable, or (ii) Contractor’s 

breach of any provision of the Contract Documents. Such obligation shall not be construed to negate, abridge, or 

reduce other rights or obligations of indemnity which would otherwise exist as to a party or person described in this 

Section 9.15.1.  Contractor shall not be obligated to indemnify or defend Owner or any Indemnitee to the extent a 

Claim arises from the active negligence, sole negligence or willful misconduct of Owner or an employee of Owner.    

 

§ 9.15.2 In claims against any person or entity indemnified under this Section 9.15 by an employee of the Contractor, 

a Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they may be liable, the 

indemnification obligation under Section 9.15.1 shall not be limited by a limitation on amount or type of damages, 

compensation or benefits payable by or for the Contractor or Subcontractor under workers’ compensation acts, 

disability benefit acts or other employee benefit acts. 

 

ARTICLE 10   ARCHITECT 
§ 10.1 The Architect will provide administration of the Contract to the extent authorized by Owner, and if so 

authorized will be an Owner’s representative during construction, until the date the Architect issues the final 

Certificate for Payment. The Architect will have authority to act on behalf of the Owner only to the extent provided in 

the Contract Documents, unless otherwise modified in writing in accordance with other provisions of the Contract. 

 

§ 10.2 Duties, responsibilities, and limitations of authority of the Architect as set forth in the Contract Documents shall 

not be restricted, modified, or extended without written consent of the Owner, Contractor, and Architect. Consent shall 

not be unreasonably withheld. 

 

§ 10.3 The Architect will visit the site at intervals appropriate to the stage of the construction to become generally 

familiar with the progress and quality of the portion of the Work completed, and to determine in general, if the Work 

observed is being performed in a manner indicating that the Work, when fully completed, will be in accordance with 

the Contract Documents. However, the Architect will not be required to make exhaustive or continuous on-site 

inspections to check the quality or quantity of the Work. The Architect will not have control over, charge of, or 
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responsibility for the construction means, methods, techniques, sequences, or procedures, or for safety precautions and 

programs in connection with the Work, since these are solely the Contractor’s rights and responsibilities under the 

Contract Documents. 

 

§ 10.4 On the basis of the site visits, the Architect will keep the Owner reasonably informed about the progress and 

quality of the portion of the Work completed, and promptly report to the Owner (1) known deviations from the 

Contract Documents, (2) known deviations from the most recent construction schedule submitted by the Contractor, 

and (3) defects and deficiencies observed in the Work. The Architect will not be responsible for the Contractor’s 

failure to perform the Work in accordance with the requirements of the Contract Documents. The Architect will not 

have control over or charge of and will not be responsible for acts or omissions of the Contractor, Subcontractors, or 

their agents or employees, or any other persons or entities performing portions of the Work. 

 

§ 10.5 If authorized by the Owner, the Architect will review and certify the amounts due the Contractor and will issue 

Certificates for Payment in such amounts. 

 

§ 10.6 The Owner has authority to reject Work that does not conform to the Contract Documents and to require 

inspection or testing of the Work. 

 

§ 10.7 The Architect will review and approve or take other appropriate action upon, the Contractor’s submittals such 

as Shop Drawings, Product Data, and Samples, but only for the limited purpose of checking for conformance with 

information given and the design concept expressed in the Contract Documents. 

 

§ 10.8 If authorized by Owner, the Architect will interpret and decide matters concerning performance under, and 

requirements of, the Contract Documents on written request of either the Owner or Contractor. The Architect will 

make initial decisions on all claims, disputes, and other matters in question between the Owner and Contractor but will 

not be liable for results of any interpretations or decisions rendered in good faith. 

 

§ 10.9 The Architect’s decisions on matters relating to aesthetic effect will be final if consistent with the intent 

expressed in the Contract Documents. 

 

ARTICLE 11   SUBCONTRACTORS 
§ 11.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the 

Work at the site. 

 

§ 11.2 For all subcontracted and self-performed Work estimated to have a total cost in excess of Ten Thousand Dollars 

($10,000.00), Contractor and Owner will meet to agree upon such subcontractors and suppliers before award of any 

subcontract or purchase order.  Contractor shall disclose to Owner any ownership interest or affiliation between 

Contractor and any proposed subcontractor or supplier before award of any subcontract or purchase order.  The 

Contractor shall not contract with any Subcontractor or supplier to whom the Owner or Architect has made reasonable 

objection The Contractor shall not be required to contract with anyone to whom the Contractor has made reasonable 

objection. 

 

§ 11.3 Contracts between the Contractor and Subcontractors shall (i) require each Subcontractor, to the extent of the 

Work to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract Documents, 

and to assume toward the Contractor all the obligations and responsibilities, including the responsibility for safety of 

the Subcontractor’s Work, which the Contractor, by the Contract Documents, assumes toward the Owner and 

Architect, (ii) allow the Subcontractor the benefit of all rights, remedies and redress against the Contractor that the 

Contractor, by these Contract Documents, has against the Owner, (iii) require each Subcontractor to comply with all of 

Owner’s insurance requirements applicable to the Work, (iv) obligate each Subcontractor to indemnify and hold 

harmless Contractor and Indemnitees from and against all claims, damages, liabilities and expenses arising out of the 

performance of the Subcontractor’s Work, to the fullest extent permitted by law, and (v) require each Subcontractor to 

guarantee to Owner that the portion of the Work for which the Subcontractor is responsible shall be free from defects 

in workmanship and materials for a period of not less than one (1) year from Substantial Completion of the entire 

Work.  Contractor shall provide to Owner a copy of the form of the subcontract agreement it intends to use for the 

Project, and Owner shall have a reasonable opportunity to review and approve such form agreement. 
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ARTICLE 12   CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS 
§ 12.1 The term “Separate Contractor(s)” shall mean other contractors retained by the Owner under separate 

agreements. The Owner reserves the right to perform construction or operations related to the Project with the 

Owner’s own forces, and with Separate Contractors retained under Conditions of the Contract substantially similar to 

those of this Contract, including those provisions of the Conditions of the Contract related to insurance and waiver of 

subrogation. 

 

§ 12.2 The Contractor shall afford the Owner and Separate Contractors reasonable opportunity for introduction and 

storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 

Contractor’s activities with theirs as required by the Contract Documents. 

 

§ 12.3 The Owner shall be reimbursed by the Contractor for costs incurred by the Owner which are payable to a 

Separate Contractor because of delays, improperly timed activities, or defective construction of the Contractor. The 

Owner shall be responsible to the Contractor for costs incurred by the Contractor because of delays, improperly timed 

activities, damage to the Work, or defective construction of a Separate Contractor. 

 

ARTICLE 13   CHANGES IN THE WORK 
§ 13.1 By appropriate Modification, changes in the Work may be accomplished after execution of the Contract. The 

Owner, without invalidating the Contract, may order changes in the Work within the general scope of the Contract 

consisting of additions, deletions, or other revisions, with the Contract Sum and Contract Time being adjusted 

accordingly. Such changes in the Work shall be authorized by written Change Order signed by the Owner, Contractor, 

and Architect, or by written Construction Change Directive signed by the Owner and Architect. Upon issuance of the 

Change Order or Construction Change Directive, the Contractor shall proceed promptly with such changes in the 

Work, unless otherwise provided in the Change Order or Construction Change Directive. 

 

§ 13.2 Adjustments in the Contract Sum and Contract Time resulting from a change in the Work shall be determined 

by mutual agreement of the parties or, in the case of a Construction Change Directive signed only by the Owner and 

Architect, by the Contractor’s cost of labor, material, equipment, plus overhead and profit as limited in this section, 

unless the parties agree on another method for determining the cost or credit.  Requests for adjustments for any 

changes in the scope of the Work that affect the Contract Sum or Contract Time shall be presented in detailed format to 

the Owner for review and approval.  Labor and materials costs for such changes shall be supported with written 

estimates or invoices and other documents the Owner requires to evaluate the Contractor's costs for such changes in 

the Work.  Subcontractors may not charge a markup for overhead (including supervision and insurance) and profit that 

exceeds fifteen percent (15%) of the Subcontractor’s actual direct cost of performing the change in the Work, for that 

portion of the Work performed directly by the Subcontractor, or five percent (5%) of the actual direct cost of the Work, 

for that portion of the Work performed by the Subcontractor’s subcontractor.  Pending final determination of the total 

cost of a Construction Change Directive, the Contractor may request payment for Work completed pursuant to the 

Construction Change Directive. The Owner will make an interim determination of the amount of payment due for 

purposes of certifying the Contractor’s monthly Application for Payment. When the Owner and Contractor agree on 

adjustments to the Contract Sum and Contract Time arising from a Construction Change Directive, the Contractor will 

prepare a Change Order.  

 

§ 13.3 The Architect will have authority to order minor changes in the Work not involving adjustment in the Contract 

Sum or extension of the Contract Time and not inconsistent with the intent of the Contract Documents. Such changes 

shall be effected by written order and shall be binding on the Owner and Contractor. The Contractor shall carry out 

such written orders promptly. If the Contractor believes that the proposed minor change in the Work will affect the 

Contract Sum or Contract Time, the Contractor shall notify the Architect and shall not proceed to implement the 

change in the Work. 

 

§ 13.4 If concealed or unknown physical conditions are encountered at the site that differ materially from those 

indicated in the Contract Documents or from those conditions ordinarily found to exist, the Contract Sum and Contract 

Time shall be equitably adjusted as mutually agreed between the Owner and Contractor; provided that the Contractor 

provides notice to the Owner and Architect promptly and before conditions are disturbed. 

 

§13.5  Except as permitted in Section 13.1, a change in the Contract Sum or the Contract Time shall be accomplished 

only by Change Order.  Accordingly, no course of conduct or dealing between the parties, nor express or implied 

acceptance of alterations or additions to the Work, and no claim that the Owner has been unjustly enriched by any 

alteration or addition to the Work, whether or not there is, in fact, any unjust enrichment to the Work, shall be the basis 
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of any claim to an increase in any amounts due under the Contract Documents or a change in any time period provided 

for in the Contract Documents. 

 

ARTICLE 14   TIME 
§ 14.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing this Agreement 

the Contractor confirms that the Contract Time is a reasonable period for performing the Work. 

 

§ 14.2 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in 

the Contract Documents for Substantial Completion of the Work. 

 

§ 14.3 The term “day” as used in the Contract Documents shall mean calendar day unless otherwise specifically 

defined. 

 

§ 14.4 The date of Substantial Completion is the date determined by the Owner in accordance with Section 15.6.3. 

 

§ 14.5 If the Contractor is delayed at any time in the commencement or progress of the Work by (1) changes ordered in 

the Work; (2) by labor disputes, fire, unusual delay in deliveries, abnormal adverse weather conditions not reasonably 

anticipatable, unavoidable casualties, or any causes beyond the Contractor’s control; or (3) by other causes that the 

Contractor asserts, and the Owner determines, justify delay, then the Contract Time shall be extended by Change 

Order for such reasonable time as the Owner and Contractor agree, but only to the extent such delay affects the critical 

path of the Project Schedule and will prevent the Contractor from achieving Substantial Completion within the 

Contract Time and if the performance of the Work is not, was not, or would not have been delayed by any other cause 

for which the Contractor is not entitled to an extension in the Contract Time under the Contract Documents.  The 

Contractor further acknowledges and agrees that adjustments in the Contract Time will be permitted for a delay only to 

the extent such delay (i) is not caused, or could not have been anticipated, by the Contractor, (ii) could not be limited or 

avoided by the Contractor’s timely notice to the Owner of the delay or reasonable likelihood that a delay will occur, 

and (iii) is of a duration not less than one (1) day.   

 

ARTICLE 15   PAYMENTS AND COMPLETION 
§ 15.1 Schedule of Values 
§ 15.1.1 Where the Contract is based on a Stipulated Sum or the Cost of the Work with a Guaranteed Maximum Price 

pursuant to Section 3.2 or 3.4, the Contractor shall submit a schedule of values to the Owner before the first 

Application for Payment, allocating the entire Stipulated Sum or Guaranteed Maximum Price to the various portions 

of the Work. The schedule of values shall be prepared in the form, and supported by the data to substantiate its 

accuracy required by the Owner. This schedule of values shall be used as a basis for reviewing the Contractor’s 

Applications for Payment. 

 

§ 15.1.2 The allocation of the Stipulated Sum or Guaranteed Maximum Price under this Section 15.1 shall not 

constitute a separate stipulated sum or guaranteed maximum price for each individual line item in the schedule of 

values. 

 

§ 15.2 Control Estimate 
§ 15.2.1 Where the Contract Sum is the Cost of the Work, plus the Contractor’s Fee without a Guaranteed Maximum 

Price pursuant to Section 3.3, the Contractor shall prepare and submit to the Owner a Control Estimate within 14 days 

of executing this Agreement. The Control Estimate shall include the estimated Cost of the Work plus the Contractor's 

Fee. 

 

§ 15.2.2 The Control Estimate shall include: 

.1 the documents enumerated in Article 6, including all Modifications thereto; 

.2 a list of the assumptions made by the Contractor in the preparation of the Control Estimate to 

supplement the information provided by the Owner and contained in the Contract Documents; 

.3 a statement of the estimated Cost of the Work organized by trade categories or systems and the 

Contractor's Fee; 

.4 a project schedule upon which the Control Estimate is based, indicating proposed Subcontractors, 

activity sequences and durations, milestone dates for receipt and approval of pertinent information, 

schedule of shop drawings and samples, procurement and delivery of materials or equipment  the 

Owner's occupancy requirements, and the date of Substantial Completion; and 
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.5 a list of any contingency amounts included in the Control Estimate for further development of design 

and construction. 

 

§ 15.2.3 When the Control Estimate is acceptable to the Owner and Architect, the Owner shall acknowledge it in 

writing. The Owner's acceptance of the Control Estimate does not imply that the Control Estimate constitutes a 

Guaranteed Maximum Price. 

 

§ 15.2.4 The Contractor shall develop and implement a detailed system of cost control that will provide the Owner and 

Architect with timely information as to the anticipated total Cost of the Work. The cost control system shall compare 

the Control Estimate with the actual cost for activities in progress and estimates for uncompleted tasks and proposed 

changes. This information shall be reported to the Owner, in writing, no later than the Contractor's first Application for 

Payment and shall be revised and submitted with each Application for Payment. 

 

§ 15.2.5 The Owner shall authorize preparation of revisions to the Contract Documents that incorporate the 

agreed-upon assumptions contained in the Control Estimate. The Owner shall promptly furnish such revised Contract 

Documents to the Contractor. The Contractor shall notify the Owner and Architect of any inconsistencies between the 

Control Estimate and the revised Contract Documents. 

 

§ 15.3 Applications for Payment 
§ 15.3.1 At least ten days before the date established for each progress payment, the Contractor shall submit to the 

Owner an itemized Application for Payment prepared in accordance with the schedule of values, if required under 

Section 15.1, for completed portions of the Work. The application shall be notarized, if required by Owner; be 

supported by all data substantiating the Contractor’s right to payment that the Owner or Architect require; shall reflect 

retainage if provided for in the Contract Documents; and include any revised cost control information required by 

Section 15.2.4. Applications for Payment shall not include requests for payment for portions of the Work for which the 

Contractor does not intend to pay a Subcontractor or supplier, unless such Work has been performed by others whom 

the Contractor intends to pay. 

 

§ 15.3.2 With each Application for Payment where the Contract Sum is based upon the Cost of the Work, or the Cost of 

the Work with a Guaranteed Maximum Price, the Contractor shall submit payrolls, petty cash accounts, receipted 

invoices or invoices with check vouchers attached, and any other evidence required by the Owner to demonstrate that 

cash disbursements already made by the Contractor on account of the Cost of the Work equal or exceed progress 

payments already received by the Contractor plus  payrolls for the period covered by the present Application for 

Payment, less that portion of the progress payments attributable to the Contractor’s Fee. 

 

§ 15.3.3 Payments shall be made on account of materials and equipment delivered and suitably stored at the site for 

subsequent incorporation in the Work. If approved in advance by the Owner, payment may similarly be made for 

materials and equipment stored, and protected from damage, off the site at a location agreed upon in writing.  

 

§ 15.3.4 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner 

no later than the time of payment. The Contractor further warrants that upon submittal of an Application for Payment 

all Work for which Certificates for Payment have been previously issued and payments received from the Owner shall, 

to the best of the Contractor’s knowledge, information and belief, be free and clear of liens, claims, security interests 

or other encumbrances adverse to the Owner’s interests. 

 

§ 15.3.5 The Contractor shall pay any deposits that are required for the ordering of materials, and may not include the 

amount paid for the deposit in an Application for Payment until after the materials so ordered are on the Project site. 

 

§ 15.4 Certificates for Payment 
§ 15.4.1 [Deleted] 

 

§ 15.4.2 [Deleted] 

 

§ 15.4.3 The Owner may withhold payment in whole or in part, to the extent reasonably necessary to protect the 

Owner. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 

Contractor within seven (7) days of receipt of the Application for Payment. If the Contractor and the Owner cannot 

agree on a revised amount, the Owner will make payment of the undisputed amount within the time provided by 

Section 4.1.3. The Owner may also withhold payment or, because of subsequently discovered evidence, may nullify 



AIA Document A104™ – 2017 (formerly A107™ – 2007). Copyright © 1936, 1951, 1958, 1961, 1963, 1966, 1970, 1974, 1978, 1987, 1997, 2007 and 2017 

by The American Institute of Architects. All rights reserved. WARNING: This AIA®  Document is protected by U.S. Copyright Law and International 

Treaties. Unauthorized reproduction or distribution of this AIA®  Document, or any portion of it, may result in severe civil and criminal penalties, 

and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA software at 21:16:46 ET on 03/12/2020 under 

Order No.5971873435 which expires on 10/29/2020, and is not for resale. 

User Notes:  (877808484) 

 

16 

 

the whole or a part of an Application for Payment previously approved, to such extent as may be necessary to protect 

the Owner from loss for which the Contractor is responsible, including loss resulting from acts and omissions 

described in Section 9.2.2, because of 

.1 defective Work not remedied; 

.2 third-party claims filed or reasonable evidence indicating probable filing of such claims unless security 

acceptable to the Owner is provided by the Contractor (unless arising from Owner’s failure to comply 

with its payment obligations to Contractor under this Contract); 

.3 failure of the Contractor to make payments properly to Subcontractors or suppliers for labor, materials 

or equipment (unless arising from Owner’s failure to comply with its payment obligations to Contractor 

under this Contract); 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a Separate Contractor; 

.6 reasonable evidence that the Work will not be completed within the Contract Time and that the unpaid 

balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or 

.7 repeated failure to carry out the Work in accordance with the Contract Documents. 

 

§ 15.4.4 When Contractor disputes the Owner’s decision regarding payment under Section 15.4.3, in whole or in part, 

Contractor may submit a Claim in accordance with Article 21. 

 

§ 15.5 Progress Payments 
§ 15.5.1 The Contractor shall pay each Subcontractor, no later than seven days after receipt of payment from the 

Owner, the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments to 

the Contractor on account of the Subcontractor’s portion of the Work. The Contractor shall, by appropriate agreement 

with each Subcontractor, require each Subcontractor to make payments to sub-subcontractors in a similar manner. 

 

§ 15.5.2 Neither the Owner nor Architect shall have an obligation to pay or see to the payment of money to a 

Subcontractor or supplier except as may otherwise be required by law. 

 

§ 15.5.3 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 

Owner shall not constitute acceptance of Work not in accordance with the Contract Documents. 

 

§ 15.5.4 Provided the Owner has fulfilled its payment obligations under the Contract Documents, the Contractor shall 

defend and indemnify the Owner from all loss, liability, damage or expense, including reasonable attorney’s fees and 

litigation expenses, arising out of any lien claim or other claim for payment by any Subcontractor or supplier of any 

tier. Upon receipt of notice of a lien claim or other claim for payment, the Owner shall notify the Contractor. If 

approved by the applicable court, when required, the Contractor may substitute a surety bond for the property against 

which the lien or other claim for payment has been asserted.  Notwithstanding the foregoing, Owner reserves the right 

to settle any disputed mechanics’ lien claim by joint check payments, by payments to the lien claimant, or by such 

other means as the Owner, in the Owner’s sole discretion, determines is the most economical or advantageous method 

of settling the dispute.  The Contractor shall promptly reimburse the Owner, upon demand, for any payments so made.    

 

§ 15.6 Substantial Completion 
§ 15.6.1 Substantial Completion is the stage in the progress of the Work when (i) the Work or designated portion 

thereof is sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or utilize the 

Work for its intended use, subject to completion of punch list items (as defined herein) that do not unreasonably 

interfere with Owner’s occupancy or use, and (ii) the Owner receives all occupancy and other necessary permits 

related to the entire Work. 

 

§ 15.6.2 When the Contractor considers that the Work, or a portion thereof which the Owner agrees to accept 

separately, is substantially complete, the Contractor shall prepare and submit to the Owner and Architect a 

comprehensive list of items to be completed or corrected prior to final payment (“punch list items”). Failure to include 

an item on such list does not alter the responsibility of the Contractor to complete all Work in accordance with the 

Contract Documents. 

 

§ 15.6.3 Upon receipt of the Contractor’s list, the Architect and/or Owner will make an inspection to determine 

whether the Work or designated portion thereof is substantially complete. When the Architect or Owner determines 

that the Work or designated portion thereof is substantially complete, the Architect or Owner will issue a Certificate of 

Substantial Completion which shall establish the date of Substantial Completion; establish responsibilities of the 
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Owner and Contractor for security, maintenance, heat, utilities, damage to the Work and insurance; and fix the time 

within which the Contractor shall finish all items on the list accompanying the Certificate. Warranties required by the 

Contract Documents shall commence on the date of Substantial Completion of the Work or designated portion thereof 

unless otherwise provided in the Certificate of Substantial Completion. 

 

§ 15.6.4 The Certificate of Substantial Completion shall be executed by both the Owner and Contractor for their 

written acceptance of responsibilities assigned to them in the Certificate. Upon such acceptance and consent of surety, 

if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Such payment 

shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Contract Documents. 

 

§ 15.7 Final Completion and Final Payment 
§ 15.7.1 Upon receipt of the Contractor’s notice that the Work is ready for final inspection and acceptance and upon 

receipt of a final Application for Payment, the Architect will if requested by Owner promptly make such inspection 

and, when the Architect finds the Work acceptable under the Contract Documents and the Contract fully performed, 

the Architect or Owner will promptly inform the Contractor whether, to the best of the Architect’s or Owner’s 

knowledge, information and belief, and on the basis of the Architect’s or Owner’s on-site visits and inspections, the 

Work has been completed in accordance with the Contract Documents.   

 

§ 15.7.2 Final payment shall not become due until the Contractor has delivered to the Owner a complete release of all 

liens arising out of this Contract or receipts in full covering all labor, materials and equipment for which a lien could be 

filed, or a bond satisfactory to the Owner to indemnify the Owner against such lien. If such lien remains unsatisfied 

after payments are made, the Contractor shall refund to the Owner all money that the Owner may be compelled to pay 

in discharging such lien, including costs and reasonable attorneys’ fees. 

 

§ 15.7.3 Acceptance of final payment by the Contractor, a Subcontractor or supplier shall constitute a waiver of claims 

by that payee except those previously made in writing and identified by that payee as unsettled at the time of the final 

Application for Payment. 

 

ARTICLE 16   PROTECTION OF PERSONS AND PROPERTY 
§ 16.1 Safety Precautions and Programs 
The Contractor shall be responsible for initiating, maintaining, and supervising all safety precautions and programs in 

connection with the performance of the Contract. The Contractor shall take reasonable precautions for safety of, and 

shall provide reasonable protection to prevent damage, injury, or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 

under care, custody, or control of the Contractor, a Subcontractor, or a Sub-subcontractor; and 

.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 

structures and utilities not designated for removal, relocation, or replacement in the course of 

construction. 

 

The Contractor shall comply with, and give notices required by, applicable laws, statutes, ordinances, codes, rules and 

regulations, and lawful orders of public authorities bearing on safety of persons and property and their protection from 

damage, injury, or loss. The Contractor shall promptly remedy damage and loss to property caused in whole or in part 

by the Contractor, a Subcontractor, a sub-subcontractor, or anyone directly or indirectly employed by any of them, or 

by anyone for whose acts they may be liable and for which the Contractor is responsible under Sections 16.1.2 and 

16.1.3. The Contractor may make a claim for the cost to remedy the damage or loss to the extent such damage or loss 

is attributable to acts or omissions of the Owner or Architect or by anyone for whose acts either of them may be liable, 

and not attributable to the fault or negligence of the Contractor. The foregoing obligations of the Contractor are in 

addition to the Contractor’s obligations under Section 9.15. 

 

§ 16.2 Hazardous Materials and Substances 
§ 16.2.1 The Contractor is responsible for compliance with the requirements of the Contract Documents regarding 

hazardous materials or substances. If the Contractor encounters a hazardous material or substance not addressed in the 

Contract Documents, and if reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to 

persons resulting from a material or substance, including but not limited to asbestos or polychlorinated biphenyl 

(PCB), encountered on the site by the Contractor, the Contractor shall, upon recognizing the condition, immediately 

stop Work in the affected area and notify the Owner and Architect of the condition. When the material or substance has 

been rendered harmless, Work in the affected area shall resume upon written agreement of the Owner and Contractor. 
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By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall be increased in the 

amount of the Contractor’s reasonable additional costs of shutdown, delay, and start-up. 

 

§ 16.2.2 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Contractor, 

Subcontractors, Architect, Architect’s consultants, and agents and employees of any of them from and against claims, 

damages, losses, and expenses, including but not limited to attorneys’ fees, arising out of or resulting from 

performance of the Work in the affected area, if in fact, the material or substance presents the risk of bodily injury or 

death as described in Section 16.2.1 and has not been rendered harmless, provided that such claim, damage, loss, or 

expense is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible property 

(other than the Work itself), except to the extent that such damage, loss, or expense is due to the fault or negligence of 

the party seeking indemnity. 

 

§ 16.2.3 If, without negligence on the part of the Contractor, the Contractor is held liable by a government agency for 

the cost of remediation of a hazardous material or substance solely by reason of performing Work as required by the 

Contract Documents, the Owner shall indemnify the Contractor for all cost and expense thereby incurred. 

 

ARTICLE 17   INSURANCE AND BONDS 
§ 17.1 Contractor’s Insurance 
§ 17.1 Contractor’s Insurance 
§ 17.1.1 The Contractor shall purchase and maintain insurance of the types and limits of liability, containing the 

endorsements, and subject to the terms and conditions, as described in this Section 17.1, Exhibit “D,” or elsewhere in 

the Contract Documents. The Contractor shall purchase and maintain the insurance required by this Agreement from 

an insurance company or insurance companies lawfully authorized to issue insurance in the jurisdiction where the 

Project is located. The Contractor shall maintain the required insurance until the expiration of the period for correction 

of Work as set forth in Section 18.4, unless a different duration is stated below: 

 

«The Contractor shall purchase and maintain insurance of the types and limits of liability, containing the 

endorsements, and subject to the terms and conditions set forth in Exhibit “D” – Insurance Requirements.  » 

 

§ 17.2 Owner’s Insurance 
§ 17.2.1 Owner’s Liability Insurance 
The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

 

§ 17.2.2 Property Insurance 
§ 17.2.2.1 The Owner shall purchase and maintain, from an insurance company or insurance companies lawfully 

authorized to issue insurance in the jurisdiction where the Project is located, property insurance written on a builder's 

risk completed value or equivalent policy form and sufficient to cover the total hard cost value of the entire Project on 

a replacement cost basis. The Owner’s property insurance coverage shall be no less than the amount of the initial 

Contract Sum, plus the value of subsequent Modifications and labor performed or materials or equipment supplied by 

others. The property insurance shall be maintained until Substantial Completion and thereafter as provided in Section 

17.2.2.2, unless otherwise provided in the Contract Documents or otherwise agreed in writing by the parties to this 

Agreement. This insurance shall include the interests of the Owner, Contractor, Subcontractors, and 

Sub-subcontractors in the Project as insureds. This insurance shall include the interests of mortgagees as loss payees. 

 

§ 17.2.2.2 Unless the parties agree otherwise, upon Substantial Completion, the Owner shall continue the insurance 

required by Section 17.2.2.1 or, if necessary, replace the insurance policy required under Section 17.2.2.1 with 

property insurance written for the total value of the Project that shall remain in effect until expiration of the period for 

correction of the Work set forth in Section 18.4. 

 

§ 17.2.2.3 If the insurance required by this Section 17.2.2 is subject to deductibles or self-insured retentions, the 

Owner shall be responsible for all loss not covered because of such deductibles or retentions. 

 

§ 17.2.2.4 If the Work involves remodeling an existing structure or constructing an addition to an existing structure, 

the Owner shall purchase and maintain, until the expiration of the period for correction of Work as set forth in 

Section 18.4, “course of construction” property insurance, on a replacement cost basis, protecting the existing 

structure against direct physical loss or damage, notwithstanding the undertaking of the Work. The Owner shall be 

responsible for all co-insurance penalties. 
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§ 17.2.2.5 Prior to commencement of the Work, the Owner shall secure the insurance, and provide evidence of the 

coverage, required under this Section 17.2.2 and, upon the Contractor’s request, provide a copy of the property 

insurance policy or policies required by this Section 17.2.2. The copy of the policy or policies provided shall contain 

all applicable conditions, definitions, exclusions, and endorsements. 

 

§ 17.2.2.6 Within three (3) business days of the date the Owner becomes aware of an impending or actual cancellation 

or expiration of any insurance required by this Section 17.2.2, the Owner shall provide notice to the Contractor of such 

impending or actual cancellation or expiration. Unless the lapse in coverage arises from an act or omission of the 

Contractor: (1) the Contractor, upon receipt of notice from the Owner, shall have the right to stop the Work until the 

lapse in coverage has been cured by the procurement of replacement coverage by either the Owner or the Contractor; 

(2) the Contract Time and Contract Sum shall be equitably adjusted; and (3) the Owner waives all rights against the 

Contractor, Subcontractors, and Sub-subcontractors to the extent any loss to the Owner would have been covered by 

the insurance had it not expired or been cancelled. If the Contractor purchases replacement coverage, the cost of the 

insurance shall be charged to the Owner by an appropriate Change Order. The furnishing of notice by the Owner shall 

not relieve the Owner of any contractual obligation to provide required insurance. 

 

§ 17.2.2.7 Waiver of Subrogation 
§ 17.2.2.7.1 The Owner and Contractor waive all rights against (1) each other and any of their subcontractors, 

sub-subcontractors, agents, and employees, each of the other; (2) the Architect and Architect’s consultants; and (3) 

Separate Contractors, if any, and any of their subcontractors, sub-subcontractors, agents, and employees, for damages 

caused by fire, or other causes of loss, to the extent those losses are covered by property insurance required by this 

Agreement or other property insurance applicable to the Project, except such rights as they have to proceeds of such 

insurance. The Owner or Contractor, as appropriate, shall require similar written waivers in favor of the individuals 

and entities identified above from the Architect, Architect’s consultants, Separate Contractors, subcontractors, and 

sub-subcontractors. The policies of insurance purchased and maintained by each person or entity agreeing to waive 

claims pursuant to this Section 17.2.2.7 shall not prohibit this waiver of subrogation. This waiver of subrogation shall 

be effective as to a person or entity (1) even though that person or entity would otherwise have a duty of 

indemnification, contractual or otherwise, (2) even though that person or entity did not pay the insurance premium 

directly or indirectly, or (3) whether or not the person or entity had an insurable interest in the damaged property. 

 

§ 17.2.2.7.2 If during the Project construction period the Owner insures properties, real or personal or both, at or 

adjacent to the site by property insurance under policies separate from those insuring the Project, or if after final 

payment property insurance is to be provided on the completed Project through a policy or policies other than those 

insuring the Project during the construction period, to the extent permissible by such policies, the Owner waives all 

rights in accordance with the terms of Section 17.2.2.7.1 for damages caused by fire or other causes of loss covered by 

this separate property insurance. 

 

§ 17.2.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 

payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 

applicable mortgagee clause. The Owner shall pay the Architect and Contractor their just shares of insurance proceeds 

received by the Owner, and by appropriate agreements, written where legally required for validity, the Architect and 

Contractor shall make payments to their consultants and Subcontractors in similar manner. 

 

§ 17.2.3 Other Insurance Provided by the Owner 
(List below any other insurance coverage to be provided by the Owner and any applicable limits.) 

 

Coverage Limits 
    

 

§ 17.3 Performance Bond and Payment Bond 
§ 17.3.1 The Owner has elected to [require] [not require] the Contractor to furnish performance [and] [or] payment 

bonds. 

 

§ 17.3.2 [Deleted] 

 

ARTICLE 18   CORRECTION OF WORK 
§ 18.1 The Contractor shall promptly correct Work rejected by the Architect or failing to conform to the requirements of the 

Contract Documents, whether discovered before or after Substantial Completion and whether or not fabricated, installed, or 
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completed. Costs of correcting such rejected Work, including additional testing and inspections, the cost of uncovering and 

replacement, and compensation for the Architect’s services and expenses made necessary thereby, shall be at the 

Contractor’s expense, unless compensable under Section A.1.7.3 in Exhibit A, Determination of the Cost of the Work. 

 

§ 18.2 In addition to the Contractor’s obligations under Section 9.4, if, within one year after the date of Substantial 

Completion of the Work or designated portion thereof or after the date for commencement of warranties established 

under Section 15.6.3, or by terms of an applicable special warranty required by the Contract Documents, any of the 

Work is found to be not in accordance with the requirements of the Contract Documents, the Contractor shall correct it 

promptly after receipt of notice from the Owner to do so unless the Owner has previously given the Contractor a 

written acceptance of such condition. The Owner shall give such notice promptly after discovery of the condition. 

During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the Contractor 

an opportunity to make the correction, the Owner waives rights to require correction by the Contractor and to make a 

claim for breach of warranty, but only as to nonconforming Work actually discovered by Owner during the one-year 

period. 

 

§ 18.3 If the Contractor fails to correct nonconforming Work within a reasonable time, the Owner may correct it in 

accordance with Section 8.3. 

 

§ 18.4 The one-year period for correction of Work shall be extended with respect to portions of Work first performed 

after Substantial Completion by the period of time between Substantial Completion and the actual completion of that 

portion of the Work. 

 

§ 18.5 The one-year period for correction of Work shall not be extended by corrective Work performed by the 

Contractor pursuant to this Article 18. 

 

§ 18.6 ACCEPTANCE OF NONCONFORMING WORK 
If the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents, the 

Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as 

appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made.  The 

Owner’s determination to accept nonconforming Work in accordance with this Section must be made in writing to be 

effective. 

 

ARTICLE 19   MISCELLANEOUS PROVISIONS 
§ 19.1 Assignment of Contract 
No assignment of or subcontract under this Agreement or any portion thereof or any money due or which may become 

due hereunder will be made by Contractor without the prior written consent of Owner.  In addition to constituting a 

default under this Agreement, any assignment or attempted assignment made in violation of this Section will be null 

and void and the assignee will acquire no rights thereunder.  If Owner does consent in writing to an assignment of or 

subcontract under this Agreement, the assignee or subcontractor will be bound to the terms of this Agreement, 

including specifically and without limitation the insurance provisions contained herein.  If any assignment or 

subcontract is made in breach of this Agreement, Contractor will be liable to Owner for all damages resulting 

therefrom.  Notwithstanding anything to the contrary contained herein, Owner may assign this Agreement without the 

consent of Contractor.  In connection with the sale or financing of the Project, Contractor shall execute and deliver, 

and (if appropriate) acknowledge, any and all documents and instruments reasonably required by Owner or any 

purchaser or lender, including but not limited to, reasonable modifications to this Agreement, consents, estoppel 

certificates, and subordination of any rights, interests and claims under this Agreement, at law or otherwise, to the 

liens, benefits, rights and privileges of (i) any deed of trust of record at the time of execution of this Agreement, and 

(ii) the primary construction lender for the Project.  Contractor subordinates all of its lien rights that it may have or 

acquire under this Agreement or otherwise as to the Work or the Project to the lien and security interest securing 

payment of sums now or hereafter borrowed by Owner from any lender.  Contractor shall execute such additional 

documents as may be requested from time to time by the Owner or any lender to evidence the provisions hereof.  

Subject to Contractor’s reasonable approval, the provisions of the Contract Documents shall be superseded in whole or 

in part by any conflicting provision of the loan agreement entered into in good faith by Owner relative to the 

construction financing of the Project.   
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§ 19.2 Governing Law 
The Contract shall be governed by the law of the place where the Project is located, excluding that jurisdiction’s 

choice of law rules. If the parties have selected arbitration as the method of binding dispute resolution, the Federal 

Arbitration Act shall govern Section 21.6. 

 

§ 19.3 Tests and Inspections 
Tests, inspections, and approvals of portions of the Work required by the Contract Documents or by applicable laws, 

statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities shall be made at an appropriate 

time. Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections, and approvals 

with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and 

shall bear all related costs of tests, inspections, and approvals. The Contractor shall give the Owner and Architect 

timely notice of when and where tests and inspections are to be made so that either or both may be present for such 

procedures. The Owner shall bear costs of tests, inspections, or approvals that do not become requirements until after 

bids are received or negotiations concluded. The Owner shall directly arrange and pay for tests, inspections, or 

approvals where building codes or applicable laws or regulations so require. 

 

§ 19.4 The Owner’s representative: 

(Name, address, email address and other information) 

 

« 

 

 

 

Ph:   

Email: » 

 

§ 19.5 The Contractor’s representative: 

(Name, address, email address and other information) 

 

« » 

«» 

« » 

« » 

«Office:  

Cell: » 

«Email:  » 

 

§ 19.6 Neither the Owner’s nor the Contractor’s representative shall be changed without ten days’ prior notice to the 

other party. 

 

§19.7 All personal pronouns used in this Contract, whether used in the masculine, feminine, or neuter gender, shall 

include all other genders; and the singular shall include the plural and vice versa.  Titles of articles, paragraphs, and 

subparagraphs are for convenience only and neither limit nor amplify the provisions of this Contract.   

 

§19.8 Wherever possible, each provision of this Agreement shall be interpreted in a manner as to be effective and valid 

under applicable law.  If, however, any provision of this Agreement, or portion thereof, is prohibited by law or found 

invalid under any law, only such provision or portion thereof shall be ineffective, without in any manner invalidating 

or affecting the remaining provisions of this Agreement or valid portions of such provision, which are hereby deemed 

severable. 

 

§19.9 Each party hereto agrees to do all acts and things and to make, execute, and deliver such written instruments as 

shall from time to time be reasonably required to carry out the terms and provisions of the Contract Documents. 

 

§19.10 Any specific requirement in this Contract that the responsibilities or obligations of the Contractor also apply to 

a Subcontractor is added for emphasis and is also hereby deemed to include a Subcontractor of any tier.  The omission 

of a reference to a Subcontractor in connection with any of the Contractor’s responsibilities or obligations shall not be 

construed to diminish, abrogate, or limit any responsibilities or obligations of a Subcontractor of any tier under the 

Contract Documents or the applicable subcontract. 
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§19.11  No consent or waiver, express or implied, by either party to this Agreement relating to any breach or default by 

the other in the performance of any obligation hereunder will be deemed or construed to be a consent to or waiver of 

any other breach or default by such party.  Failure on the part of either party to complain of any act or failure to act of 

the other party or to declare the other party in default irrespective of how long such failure continues will not constitute 

a waiver of the rights of such party.  

 

§19.12 This Agreement, together with the Contract Documents which are incorporated herein by reference, constitute 

the entire Agreement between the parties.  Neither this Agreement nor the Contract Documents may be amended or 

supplemented except by written instrument duly executed by both parties hereto.  No estimates or bids of Contractor 

preceding this Agreement and no verbal agreement or conversation with any representative of Owner, either before or 

after execution of this Agreement, will affect or modify any of the terms or provisions contained in this Agreement or 

the Contract Documents. 

 

§19.13 Contractor will be an independent contractor with respect to the Work, and neither Contractor nor anyone 

employed by Contractor will be deemed for any purpose to be the agent, employee, servant or representative of Owner 

in the performance of the Work.  Contractor acknowledges and agrees that Owner will have no direction or control 

over the means, methods, procedures or manner of the Work performed by Contractor or any of it subcontractors, or 

any of their employees, vendors or suppliers. 

 

§19.14  For the convenience of the parties to the Contract Documents, this Agreement may be executed in several 

original counterparts, each of which shall together constitute but one and the same Agreement. 

 

§19.15  This Agreement is deemed to be jointly prepared by all the parties hereto and shall not be construed against any 

particular party.  Rather, this Agreement shall be construed as if it were jointly prepared by all the parties. 

 

§19.16  All exhibits, riders or addenda attached hereto are incorporated herein by reference. 

 

ARTICLE 20   TERMINATION OF THE CONTRACT 
§ 20.1 Termination by the Contractor 
If the Owner fails to make payment as provided in Section 4.1.3 for a period of 30 days after such payment is due, the 

Contractor may, upon seven additional days’ notice to the Owner and Owner’s failure to make the undisputed payment 

due within that seven day period, terminate the Contract and recover from the Owner payment for Work properly 

performed, including the Contractor’s Fee earned on such Work, and reasonable demobilization costs. 

 

§ 20.2 Termination by the Owner for Cause 
§ 20.2.1 The Owner may terminate the Contract if the Contractor 

.1 repeatedly refuses or fails to supply enough properly skilled workers or proper materials; 

.2 fails to make payment to Subcontractors for materials or labor in accordance with the respective 

agreements between the Contractor and the Subcontractors; 

.3 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 

orders of a public authority; or 

.4 otherwise is guilty of substantial breach of a provision of the Contract Documents. 

 

§ 20.2.2 When any of the reasons described in Section 20.2.1 exists, the Owner may, without prejudice to any other 

remedy the Owner may have and after giving the Contractor seven days’ notice, terminate the Contract and take 

possession of the site and of all materials, equipment, tools, and construction equipment and machinery thereon owned 

by the Contractor and may finish the Work by whatever reasonable method the Owner may deem expedient. Upon 

request of the Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs incurred by the 

Owner in finishing the Work. 

 

§ 20.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 20.2.1, the Contractor shall 

not be entitled to receive further payment until the Work is finished. 

 

§ 20.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation for 

the Architect’s services and expenses made necessary thereby, and other damages incurred by the Owner and not 

expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the unpaid balance, 
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the Contractor shall pay the difference to the Owner. This obligation for payment shall survive termination of the 

Contract. 

 

§ 20.3 Termination by the Owner for Convenience 
The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. Upon receipt of 

written notice from the Owner of such termination for the Owner’s convenience, the Contractor shall 

 

 .1 cease operations as directed by the Owner in the notice; 

 .2 take actions necessary, or that the Owner may direct, for the protection and preservation of the 

Work; and 

 .3 except for Work directed to be performed prior to the effective date of termination stated in the 

notice, and except to the extent that Owner has notified Contractor of Owner’s acceptance of the assignment of 

Contractor’s interest in any subcontract agreements and purchase orders, terminate all existing subcontracts and 

purchase orders and enter into no further subcontracts and purchase orders. 

 

Upon such termination, the Contractor shall recover as its sole remedy payment for Work properly performed in 

connection with the terminated portion of the Work prior to the effective date of termination and for items properly 

and timely fabricated off the Project site, delivered, and stored in accordance with the Owner’s instructions.  The 

Contractor hereby waives and forfeits all other claims for payment and damages, including, without limitation, 

overhead, profit, accounting/close-out fees, and General Conditions/General Requirements costs on Work not 

performed.  Owner shall be credited for (i) payments previously made to the Contractor for the terminated portion of 

the Work, (ii) claims that the Owner has against the Contractor under the Contract, and (iii) the value of the materials, 

supplies, equipment, or other items that are to be disposed of by the Contractor that are part of the Contract Sum. 

 

ARTICLE 21   CLAIMS AND DISPUTES 
§ 21.1 Notice of Claims 
Claims, disputes, and other matters in question arising out of or relating to this Contract, including those alleging an 

error or omission by the Architect but excluding those arising under Section 16.2 (individually a “Claim” and 

collectively “Claims”), must be initiated within 21 days after occurrence of the event giving rise to such Claim or 

within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later, except that 

Claims by the Contractor for an increase to the Contract Sum or Contract Time must be initiated within the earlier of 

(a) seven days after the occurrence of the event giving rise to such Claim or seven days after the Contractor first 

recognizes the condition giving rise to the Claim, whichever is later, and (b) the date on which the Contractor 

commences any work that will be the basis of the Claim. The Contractor’s written notice to the Owner of a condition 

that could give rise to a Claim does not constitute making a Claim. The notice requirements under this Section 21.1 

exclude claims for latent defects discovered after Substantial Completion. 

 

§ 21.2 Time Limits on Claims 
The Owner and Contractor shall commence all Claims and causes of action against the other and arising out of or 

related to the Contract in accordance with the requirements of the final dispute resolution method selected in this 

Agreement whether in contract, tort, breach of warranty, or otherwise, within the period specified by applicable law. 
 
§ 21.3 If a Claim is the subject of a mechanic’s lien, the party asserting such matter may proceed in accordance with 

applicable law to comply with the lien notice or filing deadlines. 

 

§ 21.4 Continuing Contract Performance 
Pending final resolution of a Claim, except as otherwise agreed in writing, the Contractor shall proceed diligently with 

performance of the Contract and the Owner shall continue to make payments in accordance with the Contract 

Documents. 

 

§ 21.5 Mediation 
§ 21.5.1 As a condition precedent to arbitration or litigation, Claims (a) shall first be the subject of a meeting in person 

between senior representatives of each party to try to resolve such claim or dispute by negotiation; such meeting shall 

be held within 30 days of a party’s written request for such a meeting; and (b) if such negotiation is not successful 

(including up to 14 days of related discussion), then such Claim shall be submitted to mediation, either under the 

Construction Industry Mediation Rules of the American Arbitration Association (“AAA”) or JAMS, Inc. (unless the 

parties agree in writing to use another set of rules).  No written or oral representation made during the course of any 

settlement negotiations or mediation shall be deemed a party admission. Either party may initiate the mediation 
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process by giving written notice concurrently to the other party and to either JAMS, Inc. or AAA (or other mediation 

provider if the parties agree in writing to use such provider).  If a party receiving notice of a demand for mediation 

does not agree in writing within twenty-one (21) days to participate in a mediation, then after providing three (3) days’ 

written notice the party demanding mediation may declare the mediation process unsuccessful and initiate the final 

dispute resolution reference process referred to below. 
 
§ 21.6 Arbitration 
§ 21.6.1 If the parties have selected arbitration as the method for binding dispute resolution in this Agreement, any 

claim, subject to, but not resolved by, mediation shall be subject to arbitration which, unless the parties mutually agree 

otherwise, shall be administered by JAMS in accordance with its Engineering and Construction Rules and Procedures 

in effect on the date of this Agreement, as modified by this Agreement. Demand for arbitration shall be made in 

writing, delivered to the other party to the Contract, and filed with the person or entity administering the arbitration. 

The arbitration hearing shall be conducted in the JAMS office closest to the place where the Project is located, unless 

another location is mutually agreed upon.  The hearing shall be conducted before a single arbitrator having at least ten 

(10) years’ experience with construction disputes.  The parties may conduct discovery, and the arbitrator may make 

orders regarding such discovery, as permitted by California Code of Civil Procedure section 1283.05.  The arbitrator 

shall apply California substantive law to the claims in dispute, and shall apply the JAMS rules with respect to the 

presentation, receipt and admissibility of evidence at the arbitration hearing.  An award may be entered against a party 

who fails to appear at a duly-noticed hearing.  The arbitrator shall prepare in writing and provide to the parties an 

award including factual findings and the reasons on which the arbitrator’s decision is based.  The decision of the 

arbitrator may be entered and enforced as a final judgment in any court of competent jurisdiction. The arbitrator shall 

not have the power to commit errors of law or legal reasoning or to award punitive damages, and the award may be 

vacated or corrected for any such error on a petition to vacate or correct the award brought under California Code of 

Civil Procedure section 1285, et seq.  The ruling of the Superior Court for the County of Los Angeles, State of 

California on such petition shall be final, and no further appeal may be filed by either party.  The provisions of the 

Federal Arbitration Act (9 U.S.C. Section 1, et seq.) do not apply to this Contract or to this agreement to arbitrate.   

 

§ 21.6.2 Subject to the rules of JAMS or other applicable arbitration rules, either party, at its sole discretion, may 

consolidate an arbitration conducted under this Agreement with any other arbitration to which it is a party provided 

that (1) the arbitration agreement governing the other arbitration permits consolidation; (2) the arbitrations to be 

consolidated substantially involve common questions of law or fact; and (3) the arbitrations employ materially similar 

procedural rules and methods for selecting arbitrator(s). 

 

§ 21.6.3 Subject to the rules of JAMS or other applicable arbitration rules, any party to an arbitration may include by 

joinder persons or entities substantially involved in a common question of law or fact whose presence is required if 

complete relief is to be accorded in arbitration provided that the party sought to be joined consents in writing to such 

joinder. Consent to arbitration involving an additional person or entity shall not constitute consent to arbitration of a 

Claim not described in the written consent. 

 

§ 21.6.4 The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person or entity duly 

consented to by parties to the Agreement, shall be specifically enforceable under applicable law in any court having 

jurisdiction thereof. 
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This Agreement is entered into as of the day and year first written above. 

 

CONTRACTORS ARE REQUIRED BY LAW TO BE LICENSED AND REGULATED BY THE 

CONTRACTORS’ STATE LICENSE BOARD WHICH HAS JURISDICTION TO INVESTIGATE COMPLAINTS 

AGAINST CONTRACTORS IF A COMPLAINT REGARDING A PATENT ACT OR OMISSION IS FILED 

WITHIN FOUR YEARS OF THE DATE OF THE ALLEGED VIOLATION.  A COMPLAINT REGARDING A 

LATENT ACT OR OMISSION PERTAINING TO STRUCTURAL DEFECTS MUST BE FILED WITHIN TEN 

(10) YEARS OF THE DATE OF THE ALLEGED VIOLATION.  ANY QUESTIONS CONCERNING A 

CONTRACTOR MAY BE REFERRED TO THE REGISTRAR, CONTRACTORS’ STATE LICENSE BOARD.  

P.O. BOX 26000, SACRAMENTO, CALIFORNIA 95826.   

 

The Contractor hereby warrants and represents that it is a duly licensed contractor under the laws of the State of 

California and that its contractor’s license number is [____________]. 

 

 

OWNER      CONTRACTOR 

 

[Name and type of entity]     [Name and type of entity] 

 

By:_________________________________   By:____________________________________ 

         

 

 


